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COMPLAINT 


UNITED STATES DISTRICT COUR 
SOUTHERN DISTRICT OF NEW YORK 


DANIEL FRIEDLANDER, ISADORE JACOBS, 
HARRY RONIS, and STANLEY WEINREB on 
behalf of themselves, and ali other 
persons similarly situated,’ 


Plaintiffs, 
pe COMPLAINT 
m Vv. 
73 Civ. 2276 
JOSEPH CIMINO, M.D. individually and as (DBB) 
Commissioner of the Department of Health 
of the City of New York; the Department 
of Heaith of the City of New York; the 
Board of Health of the City of New York; 
GORDON CHASE, individually and as Adminis- 
trator of the Health Services Administration, 
and the Health Services Administration, 
HOLLIS S. INGRAHAM, M.D. individually and 
as Commissioner of the Department of Health 
of the State of New York and the Department 
of Health cf the State of New York; the 
Pub ic Health Council >»f the Department of 
% Hea.ith of the State of New York; CASPER 
WEINBERGER, individually and is Secretary 
of the Department of Health, Education, 
and Welfare of the United States of America 
and the Department of Health, Education 
and Welfare of the United States of America. 


a 


De Zendants. 


The plaintiffs, oy their attorneys, ROTHBLATT, ROTHBLATT, 
e SEIJAS & PESKIN, on behalf »f themselves and all other non- 
physician, self-employed clinical laboratory directors in the 
City of New York similarly situated allege: 

FOR A FIRST, SEPARATE, AND COMPLETE CAUSE OF 

; ACTION. FOR DAMAGES, TO REDRESS PLAINTIFFS 
. FOR THE DEPRIVATION, BY DEFENDANTS UNDER 

COLOR OF STATE LAW, OF RIGHTS, PRIVILEGES, 


| 
| AND IMMUNITIES GUARANTEED BY THF CONSTITUTION 
AND THE LAWS OF THE UNITED STATES OT AMERICA. 


Al 
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i This is a class action brought on behalf of all the 
non-physician, self-employed clinical laboratory directors in the 
City and State of New York against the Commissioner of the Depart- 


ment of Health of the City of New York, the Board of Health of 


the City of New York, the Administrator of the Health Services 
Administration and the Health Services Administration of the City 


of New York, the Commissioner of the State Department of Heu_th 


and the Department of Health of the State of New York, the Public 


Health Council of the State Department of Health, the Secretary 


of the Department of Health, Education and Welfare of the United 


States and the United States Department of Health, Education and 


Welfare. 
ai The above-named plaintiffs sue on behalf of them- 
% selves and all other non-physician, self-employed clinical 


laboratory directors in the City and State of New York. The class 
is so numerous that joinder of all members is impracticable. Ther 
are questions of law and fact common to the class. The plaintiffs 
will fairly and adequately protect the interests of the class. 
The common questions of law and fact predominate over any question 
affecting only individual members, and a class action is superior 
| to any other available methods for the fair and efficient adju- 
‘ dication of the controversy. 
3. Each of tho plaintiffs named here:n is a non- 


physician self-employed clinical laboratory directcr in the State 


of New York properly licensed to practice their profession by the 
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Department of Health of the City of New York or Health Department 
of the State of New York and is fully authorized to direct a 


Clinical Laboratory in the City or State of New York. 


4. At all the times hereinafter mentioned, the defen- 


dants, the Board of Health, the Department of Health and the 
Health Services Administration were and still are municipal 
agencies created under the provisions contained in the Charter and 
Administrative Code of the City of New York. 

S. Defendant, the Department of Health of the State 
of New York is an agency properly created under the laws of the 
State of New York. The Public Health Council is an agency of the 
State Department of Health. : 

6. Dr. Joseph Cimino is the Commissioner of the 
Department of Health of the City of New York. 

7. Gordon Chase is the Administrator of the Health 
Services Administration of which the Department of Health is a 
subdivision. 

8. Dr. Hollis Ingraham is the Commissioner of the 
New York State Department of Health. 

9. Caspar Weinberger is the Secretary of the Department 
of Health, Education and Welfare. 

10. The jurisdiction of this Court is invoked pursuant 
to the provisions of Title 28, United States Code, 1343, this 
being a suit in law and equity authorized by Title 42, United 


States Code, Section 1981, 1983, 1985, 1986, and 1988, to recress 


COMPLAINT 


the deprivation under color of state law, status, ordinance, 


privileges, and immunities secured 


regulation or custom of righes, 


by the Constitution and laws of the United States or by any Act. 


The rights 


of Congress providing for equal rights for citizens. 


here sought to be redressed are rights guaranteed by the Fifth 


Amendment, the Thirteenth Amendment, and due process and equal 


protection clauses of the Fourteenth Amendment to the Constitution 
of the United States and Title 42, U.S. Code, Section 1981. 
id. The New York City Board and Department of Health 
and the New York State Public Health Council and the State Depart- 
ment of Health have pursuant to legislative authority promulgated 
regulations requiring performance or proficiency testing, to 


testing and operation of 


allegedly, measure the accuracy of the 
the plaintiffs' clinical laboratories. 
p Ib as The Board of Health and the Departments of Health 
of the City and State of New York have been and continue to 
require plaintiffs to use their equipment, materials, reagents, 
etc. to perform tests on faulty and ill-prepared artificial 
specimens submitted by the defendants. Plaintiffs in New York 
City * ve been supplied with all reagents for prothrombin time 
tes*s. Recently defendant Health Department of the City of New 
York demanded that plaintiffs use their own reagents at great 
expense to themselves without any recompense by defendant, and if 
a laboratory does not comply with this they cannot be certified 


for medicare for this test. 
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pc Pujwsuant to the eforesaid the defendant Department 
of Health of the City or State of New York, from time to time give 
specimens or artificial specimens to plaintiffs ostensibly for 
"proficiency" testing of said plaintiffs. 
4 14. The plaintiffs are required to test these "speci- 
mens" as they would actual specimens delivered to them in the 
course of their laboratory operation. 
ae The specimens delivered to the plaintiffs by de- 
fendants are faked or artificial specimens incapable of accurate 
testing including poor, st ‘ned, unreadable slides. 

16. Plaintiffs are required to expend great and 
unnecessary amounts of time and labor and to use their own equip- 
ment, materials, reagents, etc. to perform tests on faulty and 
» ill-prepared artificial specimens allegedly to test the labora- 

tories' accuracy and proficiency. 

ye These expenditures result solely from the negli- 
gence and arbitrariness of the State and City Departments of 
Health and their affiliated boards and agencies. 

18. Plaintiffs are required by law to conduct said 
performance tests at risk of losing their licenses to practice 
their professions. 

19. This action by defendints is a seizure of property 
in the form of labor and materials without compensation under 
color of state law and in violation of due process of law and the 


Thirteenth Amendment to the United States Constitution. 


4 
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20. By reasor. of the afores.id plaintiffs have been 
Camaged in the anount of $3,000,000.%). 


FOR A SECOND SE* RATE. AND COMPLLTE 
CAUSE OF ACTIC’ ‘OR A PERMANENT 
INJUNCTION, PURSLANT TO 42 U.S.C. 

1983 TO ENJOIN THE DEPRTVATILN UNDER 
COLOR OF STATE LAW OF RIGHTS, PR. VILEGES, 
AND IMMUNITIES GUARANTEED By THE CONSTI- 
TUTION AND THE LAWS OCF THE UNITED STATES 
OF AMERICA. 


236 Plaintiffs repeat and reallege each and every 


allegation contained in paragraph 1-20 herein inclusive as if th 


same were set forth here at length. 


re Eee Plaintiffs further assert and claim that they 


have no adequate remedy at law in that failure to perform these 


tests as uirected by the Health Department will result in loss 
of plaintiffs' licenses as clinicai laboratory directors which 
will irreparably hacn them. 

FOP A THIRD, SEPARATE AND COMPLETE 

CAU“E OF ACTION AGAINST ALL TR: 

DEFEWUVANTS FOR INJUNCTIVE RELIEF. 

23. Plain: iffs repect and reallege each and every 
allegation contained in paragraph 1-22 of the complaint with the 
same force and effect as if set forth here at length. 

24. Practicing physicians, osteopaths, dentists and 
podiatrists are exempted by Article 5, Title V, §579 of the 
Public Health Law of the State of New York, §405.1301 (b) of 
CFR, Title 20 Chapter III, Part 405 and 42 U.S.C., 1395 (x)s 


Practicing physicians are exemp:ed by New York City Health Code 


A6 
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§13.03 (a). These unqualified-persons may do all laboratory 
tests themselves or through their employees in their offices for 
their own patients 
25. Thes~ practitioners operate their laboratories 

witt ut being subject to "performance" testing or Health Depart- 
| ment inspection although there is to basis for concluding that 
*hey will properly perform these tests, know anything about test- 
ing or will maintain adequate laboratory facilities. 


26. The State an- City Devartments of Health and their 


| 

adjunct agencies permit groups of physicians to operate clinical 
laboratories in violation of the licensing and performance testing 
requirements of the applicable law. 

22% The City Department cf Healtr end its ac..nct 
agencies permit licensed physicians to operate private clinical 
laboratories for the purpose of performing tests on referral 
from other physicians in violation of the licensing and perfor- 
mance testing requirements to which licensed labcratories are 
subjected. 

28. Further, all of the above individuals and groups 
| operating unlicensed clinical laboratories are not subject to 
| the onerous permit and certificate of qualification fees required 
of the plaintiffs herein. 

29. This unequal treatment is a denial of equal pro- 


tection of law guaranteed by the Constitution of the United 


Scates. 
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30. This completely unregulated practice of the 
clinical laboratory profession is in clear violation of the pur- 
pose of the State licensing law as expressed in the preamble to 
the New York State Public Health Law, §570 of Article V, Title v. 


31 This completely unregulated practice of the clinica 


laboratory profession constitutes a threat to the public health 
and welfare and causes irreparable injury and damage to the 
plaintiffs who do not operate on an equal footing with practicing 
physician (dentist, etc.) - operated laboratories. 


32. Plaintiffs have no adequate remedy at law for 


said injury. 
AS AND FOR A FOURTH SEPARATE CAUSE OF 
ACTION FOR A DECLARATORY JUDGMENT AGAINST 
THE DEPAPTMENT OF HEALTH, EDUCATION AND 
WELFARE. 
xs Plaintiff repeats and realleges each and every 
statement contained in paragraphs 1-32 with the same force and 
effect as if fully set forth herein. 
34. This is a cause of action for a declaratory judg- 
ment in a case of actual controversy pursuant to 28 USC §2201, 
and is brought to declare the rules relating to Independent 
Clinical Laboratories and their qualification for medicare cover- 
age unconstitutional and invalid as a violatiou of substantive 
due process and equal protection of the laws. 


cL The Defendant, Department of Health, Education and 


Welfare is the Federal agency duly authorized by Congress to pro- 


A8 
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mulgate regulations authorizing medicare reimbursements to 


medicare eligible persons for monies paid for clinical laboratory 


tests. 

36. Pursuant to its mandate the ~2fendant, Department 
of Health, Education and Welfare promulgated regulations entitled 
Conditions for Coverage for Services of Independent Laboratories, 
CFR Title 20, Chapter III, Part 405 (hereinafter referred to as 
Rules), 

Shs Title 42 U.S.C. §1395 (x) exempts physicians per- 
forming tests, either themselves or through employees, in the 
paysicians office from the requirements of: (1) licensing by State 
or local authorities and: (2) compliance with any other regulations 
promulgated by the Secretary of Health Education and Welfare for 
the health and safety of individuals. 

38. Section 405.1301 (b) of the Rules exempts physician 
performing laboratcry tests under certain conditions from the 
necessity of complying with the Rules. The Rules state: 

Services furnished by out-of-hospital laboratories 

under the direction of a physician, such as a 

pathologist are considered to he subject to the 

conditions where the physician holds himself and the 

facilities of his office out to other physicians 

as being available primarily for the performance 

of diagnostic tests. A laboratory maintained by a 

physician for performing diagnostic tests primarily 

for his own patients would be exempt from the condi- 


tions, even though such laboratory does diagnostic 
tests on referral from other physicians. 
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Diagnostic tests furnished by out-of-hospital 

physicians whose primary practice is directly 

attending patients and/or consultations, even 

though conducted partly through diagnostic pro- 

cedures are considered physicians' services 

rather than clinical laboratory services. As 

such, the office in which these services are 

provided is exempt from the conditions. 

39. Rules §405.1312 and Section 13.07 (a)(2) of the New 
York City Health Code delegates to private professional and quasi- 
professional organizations the authority to certify individuals 
as qualified laboratory directors and eligible for medicare reim- | 
bursements. : 

40. The Rules require that plaintiffs be licensed by 
and comply with the reguiations of the New York State of City 
Health Department in order to qualify for medicare reimbursement. 

41. This adoption by The Department of Health, Education 
and Welfare of State and Local regulations forces the plaintiffs 
to participate in the abusive, wasteful and unconstitutional 
"proficiency" testing programs of the New York State and City 
Health Departments and their affiliated agencies in order to 
qualify for medicare reimbursement. 

42. The exemption given to physicians allows them to 
qualify for medicare reimbursement without being subjected to 
state or local licensing requirements, abusive "proficiency" 
testing programs or the other "Conditions for Coverage." (herein- 
betore referred to as the Rules), as well as the onerous permit 


and certificate of qualification fees required of the plaintiffs 


herein. 


Al0 
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43. The exemption given to physicians by 42 U.S.C. 

1395 (x)s and CFR §405.1301 (b) allows them to employ unqualified 
persons to perform laboratory tests, whereas the plaintiffs' hir- 
ing practices are subject to strict regulations appearing in Rules 
405.1313 and 405.1315. 

44. The Federal, State and City statutes and reguiations 
znd the enforcement policy of the various defendant agencies 
charged with enforcing the laws and promulgating regulations 
pursuant thereto are purposefully designed to promote the private 
interests of pathologists and to establish a monopoly for 
pathologists in the clinical laboratory profession. 

45. The Rules of defendant Department of Health, Edu- 
cation and Welfare violate substantive due , ocess and deny 


equal protection of laws guaranteed by the Constitution of the 


United States to the Plaintiffs.creating an arbitrary classifica- 


tion not. based on relevant criteria or distinctions between the 
parties in that physicians and others are allowed to operate their 
own laboratories for their own patients and perform laboratory 
tests on referral from oth@r phy :icians without meeting the 
qualifying criteria set forth in Exhibit "A", although physicians 
are not necessarily qualified by virtue of their M.D. academic 
degree alone to competently perform or direct the performance of 
clinical tests. 


46. Plaintiffs do not have a plain, speedy, and 
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adequate remedy at law for this denial of equal protection and 


due process of law. 


WHEREFORE, the plaintiffs on their own behalf and on 


behalf of all others similarly situated demand ‘judgment against 
the defendants: 


a) in the amount of $1,000,000.00 against each defendant, 


State, City and Federal, which is the fair value for the plain- 
tiffs' and others similarly sit «ced labor, materials and use of 
plaintiffs' equipment in testing the ill-prepared specimens 
submitted by the defendant Health Departments under threat of 
license revocation. 

b) and granting the plaintiffs an injunction against 
the defendants enjoining them from requiring the plaintiffs to 
perform any more performance testing. 

c) and granting judgement against the defendants re- 
quiring them to provide for the safety and welfare of the citi- 
zens of New York State and New York City by not exempting any 
individual or group operating a laboratory under any conZitions 
from the requirements of the Public Health Law, and New York City 
Health Code and any and all other relevant regulations. 

d) judgement declaring the 42 U.S.C. 1395(s)x (10) (11), 
Conditions for Coverage of Services of Independent Laboratories, 
| 20 CPR Cpt. 3, Pt. 405, and Section 405.1301 (b) void and uncon- 
stitutional and enjoining the defendant the Department of Health, 


Education and Welfare from economically coercing the plaintiff 


Al2 
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by continuing to require the abusive performance testing either 
directly or indirectly through the several states. 


e) and granting the plaintiffs such other and further 


relief as may be just and proper, together with the costs and 


disbursements of this action. 


DATED: New York, New York 
April 23, 1973 


youre, . et¢e., 


ROTHBLATT, ROTHBLATT, 
SEIJAS & PESKIN 

Attorneys for the Plaintiff 
232 West End Avenue 

New York, New York 10023 
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State of New York ) : 
County of New York) &$' 


DANIEL E. FRIEDLANDER, being duly sworn, deposes and 


says that deponent is one of the plaintiffs in the within 
action; that deponent has read the foregoing and knows the contents 
thereof that the same is true to deponent's own knowledge except 
as to the matters therein stated to be alleged on information 
and belief, and that .o those matters deponent believes it 


to be true, 


DANIEL £. FPRIEDLANDER 


Sworn to before me 
this 4 day of May 
1973. 
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State of New York Por 
County of New York) ~~ 


ISADORE JACOBS, being duly sworn deposes and says that 
deponent is one of the plaintiffs in the within action; that 
deponent has read the foregoing and knows the contents thereof 
that the same is true to deponent's own knowledce except as to 
the matters therein stated to be alleged on information and 
belief, and that as to those matters deponent believes it to 


be true. 


ISADORE JACOBS 


Sworn to before me 
this 23 day of April 
1973. 
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COMPLAINT 


State of New York )__. 
County »f New York) $$$ 


ty HARRY RONIS, being duly sworn deposes and says that 
deponent is one of the plaintiffs in the within action that 
deponent has read the foregoing and knows the contents thereof 
that the same is true to deponent's own knowledge except as to 
the matters therein stated te 2e alleged on information and 
belief, and that as to those matters deponent believes it to 


be trve. 


HARRY RONIS 


Sworn to before me this 
23 day of April 1973. 
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State of New York ).., 
County of New York)” ~ 


STANLEY WEINREB, beinc duly sworn, deposes and says that 
deponent is one of the plaintiffs in the within action; that 
deponent has read the foregoing ani knows the contents thereof, 
that the same is true to depondent's own knowledge except as to 
the matters therein stated to be alleged on information and 
belief, and that as to those matters deponent believes it to 


be true. 


STANLEY WEINREB 


Sworn to before me this : 
2 day of May 1973. 
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ANSWER OF CITY 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DANIEL FRIEDLANDER, ISADORE JACOBS, 
HARRY RONIS, and STANLEY WEINREB on 
behalf of themselves, and all other 


persons similarly situated, ANSWER 
iy Plaintiffs, To. .CL¥. (2206 
{DBB) 
Vv. 


JOSEPH CIMINO, M.D. individually and as 
Commissioner of the Department of Health 
of the City of New York; the Department 
of Health of the City of New York; the 
Board of Health of the City of New York; 
GORDON CHASE, individually and as Adminis- 
trator of the Health Services Administration, 
and the Health Services Administration, 
HOLLIS S. INGRAHAM, M.D.,individually and as 
Commissioner of the Department of Health of 
the State of New York and the Department of 
Health of the State of New York; the Public 
Health Council of the Department of Health of 

the State of New York; CASPER WEINBERGER, in- 
dividually and as Secretary of the Department 
of Health, Education, and Welfare of the United 
States of America and the Department of Health, 
Education and Welfare of the United States of 

: America. 


Defendants. 


Defendants Joseph Cimino, M.D., Gordon Chase, The Departmen 
of Health and The Board of Health of The City of New York and 
The Health Services Administration, by their attorney, Norman 
> Redlich, Corporation Counsel, for their answer to the complaint 
herein: 
Ze Defendants ueny the allegations of Paragraph 2 of 


the complaint. 
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2. Defendants admit the allegations of Paragraph 3 of 
the complaint as applied to plaintiffs Daniel Friedlander and 
Harry Ronis, but defendants lack knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of Paragraph 3 as applied to the other plaintiffs. 

a. Defendants lack knowledge or information sufficient 
to form a belief as to the truth of the allegations of Paragraphs 
5, 8 and 9 of the complaint. 

4. Defendants deny the allegations of Paragraph 10 of 
the complaint. 

-~ $ Defendants admit the allegations of Paragraph 11 of 
the complaint except deny the inference that the tests do not 
measure the accuracy of testing and operation of plaintiffs' 
clinical laboratories. 

6. Defendants admit so much of Paragraph 12 of the com- 
plaint as alleges that the City Board and Department of Health 
require plaintiffs, Friedlander and Ronis, to use their own equip- 
ment, material and reagents and that they supplied plaintiffs, 
Friedlander and Ronis, with reagents for prothrombin time tests 
ir. 1972 and aver that the reagents were supplied solely for 
defendants' purpose as an experimental program, and defendants 
deny that they require plaintiffs to perform tests on faulty and 
ill-prepared artifical specimens and lack knowledge or information 


sufficient to form a belief as to the truth of the remaining 


allegations of Paragraph 12 of the complaint. 
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he Defendants admit the allegations of Paragraph 13 of 
the complaint if the word "ostensibly" is deemed to be deleted 
therefrom. 

8. Defendants deny the allegations of Paragraph 15 of 

- the complaint. 

9. Defendants deny the allegations of Paragraph 16 of 
the complaint except admit that plaintiffs, Friedlander and Ronis, 
are required to use their own equipment, materials and reagents. 

a0. Defendants deny the allegations of Paragraphs 17, 19 
and 20 of the complaint. 

Ris Defendants deny the allegations of Paragraph 22. 

ky Defendants admit the allegations of Paragraph 24 
if the word “unqualified" is deemed deleted therefrom. 

t3} Defendants deny the allegations of Paragraphs 25, 
26, 27, 28, 29, 30, 31 and 32 of the complaint. 

14. Detendants deny the allegations of Paragraph 39 of 
the complaint. 

45% Defendants deny so much of Paragraph 41 as alleges 

: : that the proficiency testing program of the City Health Depart- 
ment is abusive, wasteful and unconstitutional. 
16. Defendants deny the allegations of Paragraph 44 and 
, 46 of the complaint. 
FOR A FIRST AFFIRMATIVE DEFENSE: 
a7. The court lacks jurisdiction over the subject matter 


of the complaint. 
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FOR A SECOND AFFIRMATIVE DEFENSE: 


18. The complaint fails to «tate a claim under which 


relief can be granted. 
WHEREFORE, defendants Joseph Cimino, M.D., Gordon Chase, 

The Department of Health and Board of Health of the City of New 

York, and the Health Services Administration demand judgment 


dismissing the complaint together with costs and disbursements. 


DATED: New York, New York 
October 4, 1973 


NORMAN REDLICH 


Corporation Counsel 
Attorney for Defendants, 
Joseph Cimino, M.D., Gordon 
Chase, The Department and 
Board of Health of The City 
of New York and the Health 
Services Administration 


jana. v. fisher-llC 
Assistant Corporation Counsel 
Room 1555 

Municipal Building 

New York, New York 10007 
(212) 566-0197 


NOTICE OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DANIEL FRIEDLANDER, ISADORE JACOBS, 
HARRY RONIS, and STANLEY WEINREB on 
behalf of themselves, and all other 
persons similarly situated, 


Plaintiffs, 
NOTICE OF MOTION 


Ve FOR JUDGMENT ON 
THE PLEADINGS, RULE 
JOSEPH CIMINO, M.D., individually and as 12(c), OR SUMMARY 
Commissioner of the Department of Health JUDGMENT, RULE 56 
of the City of New York; the Department 
of Health of the City of New York; the 73 Civ. 2276 (DBB) 


Board of Health of the City of New York; 
GORDON CHASE, individually and as Admin- 
istrator of the Health Services Adminis- 
tration, and the Health Services Adminis- 
tration, HOLLIS S. INGRAHAM, M.D., 
individually and as Commissioner of the 
Department of Health of the State of New 
York and the Department of Health of the 
State of New York; the Public Health 
Council of the Department of Health of 
the State of New York; CASPER WEINBERGER, 
individually and as Secretary of the 
Department of Health, Education, and 
Welfare of the United States of America 
and the Department of Health, Education 
and Welfare of the United States of 
America. 


Defendants. 


PLEASE TAKE NOTICE that the pleadings herein having been 
closed, the undersigned will move this Court before the Hon. 


Dudley p. Bonsal in Room 1505, of the U.S. Court, Foley Square, 


on the 18th day of February, 1974, at 10 o'clock in the forenoon 


of that day or as soon thereafter as the matter can be heard for 


NOTICE OF MOTION 


a judgment on the pleadings in favor of the defendants Joseph 
Cimino, Department of Health of the City of New York, Board of 
Health of the City of New York, Gordon Chase and the Health 
li) Services Administration, upon the ground that on the undisputed 
i facts appearing from the pleadings, plaintiff is entitled to the 
judgment as a matter of law. 
in the alternative, defendants Cimino, Department of Health 
of the City of New York, Board of Health of the City of New York, 
Gordon Chase and the Health Services Administration, move upon 
the pleadings herein and upon the affidavit of Sylvia Blatt, 
sworn to February 6, 1974 annexed hereto and upon all the records, 
files, and proceedings in this Court for summary judgment in 
favor of the defendants Cimino, Department of Health of the City o 
New York, Board of Health of the City of New York, Gordon Chase 
and the Health Services Administration, on the ground that there 
is no genuine issue as to any material fact and for such other 
and further relief as may be just and proper. 
DATED: New York, New York 
February 6, 1974 
ADRIAN P. BURKE 
Corporation Counsel 
Attorney for Municipal Defts 
Room 1555 
Municipal Building 


New York, New York 10007 
566-0197 
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UNITED STAT®: ‘STRICT COURT 


DANIEL FRIEDLANDER, ISADORE JACOBS, 
HARRY RONIS, and STANLEY WEINREB on 
behalf of themselves, and all other 
persons similarly situated, 


Plaintiffs, 


v. 
STATEMENT UNDER 
JOSEPH CIMINO, M.D., individually and RULE 9G 
as Commissioner of the Department of 
Health of the City of New York; the T3 Civ¥.. 2276 
Department of Health of the City of D.B.B. 


New York; the Board of Health of the 
City of New York; GORDON CHASE, indi- 
vidually and as Administrator of the Health 
Services Administration, and the Health 
Services Administration, HOLLIS S. INGRAHAM, 
M.D., individually and as Commissioner of 
. the Department of Health of the State of 
New York and the Department of Health of 
the State of New York; the Public Health 
Council of the Department of Health of 
the State of New York; CASPER WEINBERGER, 
individually and as Secretary of the 
“. Department of Health, Education, and 
Welfare of the United States of America 
and the Department of Health, Education 
and Welfare of the United States of 
America. 


Defendants. 


i The regulation of clinical laboratories is a valid 
exercise of the police power. 
5 2% For the year 1972, the medicaid reimbursement for ' 
the tests performed by plaintiff Friedlander would have been 


$132. 
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K For the year 1972, the medicaid reimbursement for 
the tests performed by plaintiff Ronis would have been $191.20. 

4. The laboratories operated by the two named plaintiffs 
in the City of New York accept medicaid fees, indicating that the 
cost to plaintiffs Friedlander and Ronis are less than those 
amounts. 

Ss No one is required to perform proficiency tests on 
unsatisfactory specimens, 

6. On only one occasion did plaintiff Ronis return a 
specimen as unsatisfactory. 

ve Plaintiff Ronis was not penalized for not testing the 
specimen returned as unsatisfactory. 

8. Plaintiff Friedlander never returned a specimen as 
unsatisfactory. 

a. Physicians who perform tests on other than their own 
patients are require to follow the same procedures as the plain- 


tiffs Friedlander and Ronis. 


Dated: New York, New York 
February 6, 1974 


ADRIAN P. BURKE 

Corporation Counsel 

Attorney for Municipal Defts. 
1555 Municipal Building 

New York, New York 1)007 
566-0197 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee ee eee eee ene ee ee ee ee ee ee ee ee ee ee ae ce ee 


DANIEL FRIEDLANDER, ISADORE JACOBS, 
HARRY RONIS, and STANLEY WEINREB on 
hehalf of themselves, and all other 
persons similarly situated, ; 
AFFIDAVIT 
Plaintiffs, naar en 
73 Civ. 2276 
Vv. (DBB) 


JOSEPH CIMINO, M.D., individually and as 
Commissioner of the Department of Health 

of the City of New York; the Department 

of Health of the City of New York; the 
Board of Health of the City f£ New York; 
GORDON CHASE, individually and as Admin- 
istrator of the Health Services Adminis- 
tration, and the Health Services Adminis- 
tration, HOLLIS S. INGRAHAM, M.D., 
individually and as Commissioner of the 
Department of Health of the State of 

New York and the Department of Health of 
the State of New York; the Public Healt: 
Council of the Department of Health of 

the State of New York; CASPER WEINBERGER, 
individually and as Secretary of the 
Department of Health, Education, and Welfare 
of the United States of America and the 
Department of Health, Education and Welfare 
of the United States of America. 


Defendants. 


STATE OF NEW YORK ) 
) SS: 
COUNTY OF NEW YORK) 
SYLVIA BLATT, being duly sworn, deposes and says: 
ke I am the Assistant Director, Bureau of Laboratories, 


Division of Laboratory Improvement of the Department of Health 


of The City of New York and am in charge of licensing and pro- 
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ficiency testing and the enforcement of Articles 13, 15, 17 and 19 
of the New York City Healti: Code. 


Rs This affidavit is e’bmitted /1 support of the motion 


made by defendants Joseph Cimir’ , The Department of Health and 
the Board of Health of the City of New York, Gordon Chere, and 


the Health Services Administration (hereinafter referred to as 


for judgment on the pleadings or, in 


the municipal defendants) 
the alternative, for summary judgment. 
3 This is a class action brought by four named plain- 


tiffs on behalf of the themselves and all other non-physician 


self-employed clinical laboratory directors in the City and State 


of New York against certain named municipal, state and federal 


¢ 


health officials and agencies as defendants by service of a 


summons and complaint on May 25, 1973. Issue was joined hy ser- 


vice of an answer on October 4, 1973. 
4. Of the four named plaintiffs only Friedlander and 
Ronis are clinical laboratory directors licensed by the Department 
of Health of the City of New York and authorized to direct clini- 
cal laboratories in the City of New York. 
S. Plaintiffs allege 3 causes of action against the 
municipal defendants: 


a) that the performance and proficiency testing 


required by Article 13 of NYC Health Coae violates due process 


because plaintiffs are required to use their own equipment, 


material, reagents, etc. and because the municipal uefendants 
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provide "faulty and ill-prepared artificial specimens; and plain- 
tiffs seek $1,000,000.00 as compensation; 
b) thar. ranicipal defendants be enjoined from 
violating plaintiffs' rights to due process in this manner; and 
c) that municipal Jefendants be enjoined from 
violating plaintiffs' rights to equal protection by exempting 
from licensing and performance testing requirements the following 
groups: 
i) practicing physicians who perform laboratory 
tests solely in treating their own patients, 
ii) groups of physicians operating clinical 
laboratories, and 
iii) practicing physicians who perform laboratory 
tests on referral from other physicians. 

6. The allegations in paragraphs 12, 15 and 16 of the 
complaint that municipal defendants deliver faked or artificial 
specimens to plaintiffs for proficiency testing is incorrect. 
Animal blood, instead of human blood, is used in the specimens, 
but there is no difference, for testing purposes, between anima 
and human blood. In fact, whether animal blood or human blood 
is involved can only be determined by performing a special test 
for that purpose. 

Va The additional allegations in paragraphs 12, 15 and 
16 that municipal defendants deliver "faulty and ill-prepared 


specimens: incapable of accurate testing including poor, stained, 
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unreadable slides" is inaccurate ance misleading. NYC Health Code 


§13.25(f) (1) prohibits reporting on a specimen if it is unsatis- 


factory for testing or inappropriate for the test requested and 


§13.25(g) requires that any such specimen be returned and that the 
labor>*ory notify the department of the reason. 


On only one occasion was a specimen returned because it 


was unsatisfactory for testing by any of the plaintiffs. A copy 


of the.report from Harry Ronis, dated 9-30-71, on the one occasion 


when he returned a specimen is annexed as Exhibit 1. On that 
occasion, the laboratory was excused from performing that test 
without any penalty. 
Plaintiff, Daniel Friedlander, never returned a specimen 


as unsatisfactory. 


8. The allegation in paragraph 12 of the complaint that 


the City of New York had been supplying reagents for »%~~-**rombin 


time tests until they recently began requiring plaintiffs to use 


The City had never supplied 


their own reagents is incorrect. 


reagents for prothrombin time tests unti) 1972. 


In 1972 the Department of Health conducted an experiment 


to determine whether variations in prothrombin time tests results 


In order to 


existed because laboratories used different reagents. 
contol the experiment the Department supplied the same reagent 


to al] laboratories, This experiment was conducted only during 


1972 and after the experiment ended, the Department again re- 


quired that the laboratories use their own reagents. 


i 
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The results of this experiment are now being examined. In 
fact, the World Health Organization has expressed great interest 
in this experiment. 

Since that 1972 experiment, clinical laboratories have 
been sent plasma specimens which are standardized against a 
World Health Organization primary plasma specimen for prothrombin 
time tests. In addition, they are supplied with a standard 
“control” reagent and are required to perform two prothrombin 
time tests on each plasma specimen, one using the standard reagent 
and the second using the reagent they normally use in performing 
the test. In this way, the Department of Health can provide 
each laboratory with valuable information by characterizing the 
reagent it uses so each laboratory can compare and conform its 
results with those of any laboratory using different reagents. 
Thus if a patient requires continued monitoring, uniform results 
of his tests can be provided even though tests are performed by 
different laboratories using different reagents. 

9. All clinical laboratories, hospital or independent, 
whether they have non-physician self-employed directors or 
physician directors, which are authorized to operate in the city 
are required to perform proficiency tests in each category listed 
on their permits. The number of specimens to be tested in each 
category is determined by the federal requirements as established 


under the Medicare regulations. 
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No clinical laboratory in the City would be required to 


perform proficiency testing in each category more than four times 


per year. 


10. In 1972, Friedlander Diagnostic Laboratory, directed 


by plaintiff Daniel Friedlander, was licensed to perform labora- 
tory tests in the categories of chemistry, ABO, and R-H typing, 
Hematology, Microbiology and Syphilis Serology and was required 
to perform proficiency testing in those categories. 
Following is a list of the number of proficiency tests 
Friedlander was required to perform in 1972 in each category, 
the number of specimens contained in each category, and the 
maximum medicaid fee allowed to be charged for all the specimens 
required to be tested in each category: 
Chemistry - 2 proficiency test occasions which consisted of 5 
determinations each at maximum allowable medicaid 
fee of $36.80. 
ABO and R-H Typing - 1 proficiency test occasion consisting of 
4 specimens each requiring 3 tests at 
maximum allowable medicaid fee of $19.20. 
Hematology - 3 proficiency test occasions consisting of 11 deter- 
minations each at maximum allowable medicaid fee of 
$56.40. 
Microbiology - 1 proficiency test occasion requiring testing of 4 
specimens at maximum allowable medicaid fee of 


$7.60. 


AFFIDAVIT OF SYLVIA BLATT 


Syphilis Serology - 1 proficiency test occasion consisting of 6 
specimens at maximum allowable medicaid fee 
of $12. 

For the entire year of 1972 the total fees Friedlander would have 

been allowed to charge under medicaid regulations for the tests 

it was required to perform under the Department of Health's pro- 
ficiency testing regulations was $132. Incidentally, if Fried- 

lander, had been required to perform the maximum of four tests in 
each category the total figure would have been $298.80. 


ph Oe Also in 1972, Nassau Diagnostic Laboratory, directed 


by plaintiff, Harry Ronis, was licensed to perform laboratory 


tests in the same categories as Friedlander and was required to \ 


perform proficiency testing in those categories. However, in 
the categories of shemistry and microbiology, Ronis was required 
to perform tests on four additional specimens in those two cate- 
gories because he provided those additional services to physi- 
cians. 


The total fees which Ronis would have been allowed to 


charge under medicaid regulations for the tests required by the 
proficiency testing regulations would be the same as for Fried- 
lander with the addition of $25.60 and $33.60 for the four 
additional specimens in the chemistry and microbiology categories 
respectively for a total amount of $191.20. If Ronis had been 


required to perform the maximum number of four tests in each cate- 


gory, the total figure would have been $425.20. 
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52% The maximum fees established by the medicaid regula- 
tions for laboratory tests give some indication of the cost of 


performing those tests except that the medicaid fees contain a 


built-in profit factor. Therefore, thie cost of performing those 


tests would actually be less than the allowable medicaid fee for 
each test. Thus the total cost to Friedlander and Ronis to 
perform the proficiency testing required by the munic’pal defen- 
dants in 1972 was less than $132 and $191.20, respectively. 

a A survey of the performance tests of clinical labora- 
tories in New York City which was conducted by the NYC Department 
of Health between 1960-1964, showed that the performance of a 
majority of the clinical laboratories was unsatisfactory (see 
chart from article by Morris-Schaeffer, M.D., Director of Bureau 
of Laboratories of NYC Department of Health, 81 Public Health 
Reports 71, 73 (1966), annexed as Exhibit 2). 

14, I was a member of the panel which between 1965-1967, 
conducted a survey of the clinical laboratory proficiency testing 
and improvement program developed by the NYC Department of Health. 
The program used two methods to improve laboratory competency 
and accuracy; on-site consultations by experts and workshop 
instruction in Health Department laboratories. 

Laboratories were placed into two groups for evaluation 
purposes - a "Control" group which were tested without receiving 


any benefit of the improvement program and a "test" group which 
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did receive program treatment. Performance test specimens were 
delivered to both groups. 

These two methods used in the improvement program resulted 
in no appreciable improvement in the "test" group compared with 
the "control" group. But, when the proficiency test results of 
both groups at the beginning of the study are compared with those 
at the completion of the study, it was apparent that improvement 
in competency and accuracy was effected simply by the proficiency 
testing procedure alone. This study emphasized the fact that 
repeated proficiency testing of laboratories results in improve- 
ment in laboratory accuracy. 

chs Annexed as Exhibits 3, 4, 5 and 6 are charts which 
show the competency ratings of control and test group labora- 
tories at various stages of the improvement program. The charts 
are taken from a report of the study published in 7 Health 
Laboratory Science, No. 4, pp. 242-255. The charts demonstrate 
that improvement was made in both the control and test group 
laboratories indicating that frequent proficiency testing was 
responsible for the improvement. 

16. Thus it is seen that the requirements of profi- 
ciency testing in the NYC Health Code is a necessary and reason- 
able method for the control and regulation of clinical labora- 
tories. Only through this proper control and regulation will 


the health, welfare and safety of the public be protected. 
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The cost of performing proficiency testing by clinical 
laboratories is minimal when compared with the protection 
afforded the public he:.lth and welfare. Proficiency testing is, 


therefore, a reasonable method for controlling and regulating 


clinical laboratories, identifying those which are unsatisfactory 


in accuracy and performance, and also as a method of producing 
improvement in clinical laboratory performance. 

For these reasons the requirement of proficiency testing 
must be upheld and plaintiffs' action dismissed. 

se The allegations that the City Department of Health 
permits groups of physicians to operate clinical laboratories 
and that it permits physicians to operate private laboratories 
to perform tests on referral from other physicians, both in vio- 
lation of licensing and proficiency testing requirements (Complt., 
pars. 26 & 27) are incorrect. Section 13.03 (a) of the NYC 
Health Code provides that Article 13 "is applicable to all 
clinical laboratories operating within the limits of the City of 
New York except a clinical laboratory maintained by the State of 
New York or the Government of the United States or by a licensed 
physician who performs test....solely in connection with the 


treatment of his own patients." Article 13, therefore, is appli- 
cable to the two groups referred to by plaintiffs in paragraph 
26 and 27 of the complaint. 


If any clinical laboratories are operating in violation 


of the requirements of Article 13 it is only because the municipal 
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defendants are unaware of any such violation. In fact, if any 
complaint concerning a violation is registered, it is immediately 
investigated, If any of the plaintiffs will supply my office 
with the name and location of any clinical laboratory claimed to 
be violating Article 13 cf the NYC Health Code, an investigation 
of the complaint will be made. Thus “ar, no such complaints have 


been made by any of the plaintiffs. 


18. Plaintiffs' allegations that NYC Health Code §13.07 
(a) (2) delegates to private organizations the authority to certi- 
fy individuals as qualified laboratory directors is incorrect. | 
That section provides that "(a) no person shall act or be employed 


as a clinical laboratory director unless he (1) possesses a certi- 


} 
| 
ficate of qualification issued by the Commissioner or (2) is 
certified by the American Board of Pathology, the American Board 

of Microbiology, or other such certifying board sponsored by an 
accredited national professional society and approved by the 
Department." The Boards referred to have the identical require- 


ments as are enumerated in §13.07(1) (3) and in addition, require 


that the candidate pass an examination in order to qualify “or 
certification. 

Furthermore, the two plaintiffs who operate clinical 
laboratories within the City of New York were granted certifi- 
cates of qualification pursuant to §13.07(5) "grandfather clause.” 


Neither Daniel Friedlander nor Harry Ronis have been denied a 
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a certificate of qualification to act as a clinical laboratory 
director and therefore are not aggrieved and have no standing 
to raise this issue. 

19. Clinical laboratory practice is a very complicated 
field. One of the reasons for this is that the clinical labora- 
tory operator or director does not treat the patient and is not 
familiar with or have access to the patient's medical history and 
cannot therefore relate the results of a laboratory test to the 
patient's condition. 

On the other hand, a physician who treats the patient 
and performs or supervises performance of laboratory tests can 
relate the test results to the patient's history and condition. 
This knowledge can alert the treating physician to any obvious 
errors in the test results and to the need for a retest. 

This is one reason why t’e classification of NYC Health 
Code §13.03(a) is reasonable and practical and should not be 
upset. 

WHEREFORE, municipal defendants respectfully request that 
their motion for judgment on the pleadings or for summary judg- 
ment be granted together with such other relief as the Court 


may deem just. 


/S/ 


Sworn to before me this 
6th day of February, 1974. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DANIEL FRIEDLANDER, ISADORE JACOBS, HARRY 
RONIS, and STANLEY WEINREB on behalf of 
themselves, and all other persons similarly 
situated, 


Plaintiffs, 
Vv. 
JOSEPH CIMINO, M.D., individually and as ANSWER 
Commissioner of the Department of Health 
of the’ City of New York; the Department of 73 Cav. 2276 
Health of the City of New York; the Board (DBB) 


of Health of the City of New York; GORDON 
CHASE, individually and as Administrator 

of the Health Services Administration, and 
the Health Services Administration; HOLLIS 
S. INGRAHAM, M.D., individually and as 
Comrissioner of the Department of Health of 
the State of New York and the Department of 
Health of the State of New York; the Public 
Health Council of the Department of Health 
of the State of New York; CASPER WEINBERGER, 
individually and as Secretary of the Depart- 
ment of Health, Education, and Welfare of 
the United States of America and the Depart- 
ment of Health,Education and Welfare of the 
United States of America, 


Defendants. 


Defendants, HOLLIS S. INGRAHAM, M.D., the Department of 
Health of the State of New York and the Public Health Council of 
the Department of Health of the State of New York, by their 
attorney, LOUIS J. LEFKOWITZ, Attorney General of the State of 


New York, for their answer to the complaint herein. 
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FIRST CAUSE OF ACTION 

na Admit the allegations of paragraph 1 of the complaint. 

Ye Deny the allegations of paragraph 2 of the complaint. 

Js Deny knowledge or information sufficient to form a 
belief as to paragraphs 3 and 4 of the complaint. 

4. Admit the allegations contained in paragraph 5 of the 
complaint. 

i Deny knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in paragraphs 
6 and 7 of the complaint. 

6. Admit the allegation of paragraph 8 of the complaint. 

of Deny knowledge or information sufficient to form a 
belief as to the truth of the allegation of paragraph 9 of the 
complaint. 

8. Deny the allegations of paragraph 10 of the complaint. 

9. Deny knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in paragraphs 
11, 12, 13, 14, 15 and 16 of the complaint. 

10. Deny the allegations of paragraph 17, 18, 19 and 20 


of the complaint. 


SECOND CAUSE OF ACTION 
ll. Repeat and reallege the answers to paragraphs 1-20 


of the complaint in the same manner as originally answered herein. 
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12. Deny knowledge and information sufficient to form a 
belief as to the truth of the allegations of paragraph 22 of the 


complaint. 


THIRiL CAUSE OF ACTION 
13. Repeat and reallege the answers to paragraphs 1-22 
of the complaint in the same manner as originally answered herein, 
14. Deny the allegations of paragraphs 24, 25 and 26 of 


the complaint. 


15. Deny knowledge or information sufficient to form a 
belief as to the truth of the allegations of paragraphs 27 and 
28 of. the complaint. 

16. Deny the allegations of paragraphs 29, 30, 31 and 32 


o:; the complaint. 


FOURTH CAUSE OF ACTION 

17. Repeat and reallege the answers to paragraphs 1-32 
of the complaint in the same manner as originally answered herein. 

18. Deny the allegations of paragraph 34 of the complaint. 

19. Deny knowledge or information sufficient to form a 
belief as to the allegations of paragraphs 35 and 36 of the com- 
plaint. 

20. With respect to paragraphs 37, 38, 39 and 40 of the 
complaint, admit plaintiff's allegations only to the extent that 


they reflect the verbatim content of the statutes cited therein. 
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21. Deny the allegations contained in paragraphs 41, 42, 


| 43, 44, 45 and 46 of the complaint. 


FIRST AFFIRMATIVE DEFENSE 
22. The Court lacks jurisdiction over the subject matter 


of this action. 


SECOND AFFIRMATIVE DEFENSE 

23. The complaint fails to state a cause of action upon 
which relief may be granted. 

WHEREFORE, defendants HOLLIS S. INGRAHAM, M.D., the Depart- 
ment of Health of the State of New York and the Public Health 
Council of the Department of Health of the State of New York scek 
judgment dismissing the complaint herein and for such other and 


~ further relief as this Court deems justified. 


LOUIS J. LEFKOWITZ 

Attorney General of the State of 
New York 

Attorney for Defendants 
Ingraham, Department of Health 
of the State of New York and the 
Public Health Council of the De- 
partment of Health of the State 
of New York 

By 


JEROLD PROBST 

Assistant Attorney General 
Office & P.O. Address 

Two World Trade Center 
New York, New York 10047 
Tel. (212) 488-7590 
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NOTICE OF MOTICN 


UNITED STATES DISTRICT COURT 
SOUT'HERN DISTRICT OF NEW YORK 


— eee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee 


DANIEL FRIEDLANDER, ISADORE JACOBS, HAR’ 
RONIS and STANLEY WEINREB, on behalf of 
themselves and all other persons similarly 
situated, 


Plaintiffs, NOTICE OF MU .ION 
Vv. 73 Civ. 2276 DBB 


JOSEPH CIMINO, M.D., individually and as 
Commissioner of the Department of Health 
of the City of New York; the Department 

of Health of the City of New York; the 
Board of Health of the City of New York; 
GORDON CHASE, individually and as Adminis- 
trator of the Health Services Administra- 
tion, and the Health Services Administra- 
tion; HOLLIS S. INGRAHAM, M.D., individually 
and as Commissioner of the Department of 
Health of the State of New York and the 
Department of Health of the State of New 
York; the Public Health Council of the De- 
partment of Health of the State of New York; 
CASPER WEINBERGER, individually and as 
Secretary of the Department of Health, 
Education and Welfare of the United States 
of America and the Department of Health, 
Education and Welfare of the United States 
of America and the Department of Health, 
Education and Welfare of the United States 
of America, 


Defendants. 


PLEASE TAKE NOTICE that upon the complaint heretofore filed 
herein, the affidavit of WILLIAM KAUFMANN, M.D., the Rule 9(g) 
statement attached hereto, and the accompanying memorandum of 


law, the undersigned will move this Court before the Honorable 
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NOTICE OF MOTION 


DUDLEY B. BONSAL, United States District Judge, in Room 1505, 
United States Court House, Foley Square, City of New York on the 
28th day of January, 1974 at 9:30 o'clock in the forenoon of that 
day or as soon thereafter as counsel may be heard for an order 
pursuant to Rule 12(c) of the Federal Rules of Civil Procedure 


granting judgment on the pleadings, or, in the alternative, for an | 


~rder pursuant to Rule 56(b) granting summary judgment to defen- 


dants Ingraham, New York State Department of Public Health and 
Public Health Council, and for such other and further relief as 


may be just and proper. 


Dated: New York, New York 
January 14, 1974 


Yours, etc., 


LOUIS J. LEFKOWITZ 

Attorney General of the State 
of New York 

Attorney for defendants 
Ingraham, New York State 
Department of Public Health 
and Public Health Council 

By 


/s/ 

JEROLD PROBST 

Assistant Attorney General 
Two World Trade Center 

New York, New York 10047 


NOTICE OF MOTION 


ROTHBL:AITT, ROTHBLATT, 

SEIJAS « PESKIN, ESQS. 

232 West End Avenue 

Wew York. New York 10023 
Stephan Peskin, Esq. 


NORMAN REDLICH 
Corporation Counsel 
Municipal Building 
York, New York 10007 
David Fisher, Esq. 


PAUL CURRAN, ESQ. 

United States Attorney 

Southern District of New York 

United States Court House 

Foley Square 

New York, New York 10007 
Stephen J. Glassman, Esq. 


RULE 9(g) STATEMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


were eeem eww ewe ome ewe eee ee em ee ew eer eee ee eeeeereerne 


DANIEL FRIEDLANDER, ISADORE JACOBS, HARRY 
RONIS and STANLEY WEINREB, on behalf of 
themselves and all other persons similarly 
situated, 


Plaintiffs, 
-against- 


JOSEPH CIMINO, M.D., individually and as 
Commissioner of the Department of Health 
of the’ City of New York; the Department of 
Health of the City of New York; the Board 
of Health of the City of New York; GORDON 
CHASE, individually and as Administrator 
of the Health Services Administration, and 
the Health Services Administration; HOLLIS 
S. INGRAHAM, M.D., individually and as 


Commissioner of the Department of Health of 
the State of New York and the Department of 
Health of the State of New York; the Public 
Health Council of the Department of Health 
of the State of New York; CASPER WEINBERGER, 
individually and as Secretary of the Depart- 


moit of Health, Education and Welfare of 


the United States of America and the Depart- 
ment of Health, Education and Welfare of the 
United States of America and the Department 


of Health, Education and Welfare of the 
United States of America, 


Defendants. 


STATEMENT OF STATE DEFENDANTS 


PURSUANT TO RULE 9 (g) 


Defendants Ingraham, New York State De ..*ment of Health 


and Public Health Council contend that there . ©". genuine issue 


of material fact as to any of plaintiffs’ 


RULE 9 (g) 
STATEMENT 


73 Civ. 2276 DBB 


claims. 


RULE 9(g) STATEMENT 


Dated: New York, New York 
January 14, 1973 


LOUIS J. LEFKOWITZ 

Attorney General of the State 
of New York 

Attorney for defendants 
Ingraham, New York State 
Department of Public Health 
and Public Health Council 


By 


/s/ 

JEROLD PROBST 

Assistant Attorney General 
Office & P.O. Address 

Two World Trade Center 

New York, New York 10047 
Tel. (212) 488-7590 


AFFIDAVIT OF WILLIAM KAUFMANN, M.D. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DANIEL FRIEDLANDER, ISADORE JACOBS, HARRY 
RONIS, and STANLEY WEINREB on behalf of 
themselves, and all other persons similarly 
situated, 
AFFIDAVIT 
Plaintiffs, 


-against- 


JOSEPH CIMINO, M.D., individually and as 
Commissioner of the Department of Health 

of the City of New York; the Department of 
Health of the City of New York; the Board of 
Health of the City of New York; GORDON CHASE, 
individually and as Administrator of the Health 
Services Administration; HOLLIS S. INGRAHAM, 
M.D., individually and as Commissioner of the 
Department of Health of the State of New York; 
CASPER WEINBERGER, individually and as Secretary 
of the Department of Health, Education and Wel- 
fare of the United States of America; and the 
Department of Health, Education and Welfare of 
the United States of America, 


Defendants. 


William Kaufmann, M.D. being duly sworn, deposes and says: 


1. He is the Director of the Clinicai Laboratory Center 
in the Division of Laboratories and Research of the New York State 
Department of Health. The Center administers the laboratory im- 
provement program provided for under Article 5, Title V of the 
Public Health Law of the State of New York outside of New York 
City. 

This laboratory improvement program came into being be- 


cause it had been demonstrated nationally over a period of years 
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that clinical laboratory work was being performed at a potentially 
dangerous low level as a result of inaccuracy in testing, inade- 


| quacy of instrumentation, lack of fundamental scientific knowledge 


and outright fraudulence. This practice was widespread. The 
result was a public health problem of major proportions. How 


serious the problem was in New York State can be cleaned from the 


fact that in the first three years following implementation of 
Article 5, Title V of the Public Health Law, 5l laboratories out 
of a total of approximately 400 operating in the State outside 
of New York City were closed because of their inability to meet 
even the minimal standards then set by the State. Many of the 
remaining laboratories, which were permitted to stay open, were 
doing marginal quality laboratory work. 

To assure the public high-quality, accurate laboratory 
work on which physicians can rely in arriving at diagnoses of 
their patients' ailments so that they can treat them effectively, 
Article 5, Title V, enacted in 1964 and made operational on 
July 1, 1965, provides for a system of granting permits to quali- 
fied laboratories; requiring laboratory directors to meet speci- 
fied qualifications; sending investiga. rs periodically into the 
laboratories to inspect their facilities, equipment, supplies, 
personnel and procedures for conformance with acceptable labora- 
tory standards; conducting a proficiency testing program by 


requiring all laboratories to analyze test samples or specimens 
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submitted to them by the Center; advising the laboratories of 
their deficiencies as revealed by the proficiency testing program; 
assisting them to correct such deficiencies through educational 
programs and assistance from the investigator and other personnel 
of the Center; and if a laboratory is unable, during a reasonable 
period of time, to correct deficiencies and operate in an accep- 
table manner, refusing to renew its annual permit or commencing 
enforcement proceedings if it continues to operate without a 
permit. 

To upgrade the quality of laboratory work, the Center con- 
ducts educaticnal programs to keep laboratories abreast of advance 
in laboratory practice and to improve their ability to perform 
those laboratory tests and procedures in which many laboratories 
in the State are deficient as shown by the results obtained from 
the proficiency testing program. Such educational programs in- 
clude bench training at the Center for personnel of these labora- 
tories, lectures, seminars and workshops held throughout the 
State by members of the Center's staff as well as personnel of 
the Bureau of Laboratories of the City of New York. In addition, 
qualified individuals from the various universities and medical 
schools in this State frequently participate in these educational 
programs. 

Ze The proficiency testing program involves the Center's 


submitting to all laboratories specimens which have been care- 


| 
| 
| 
| 
| 
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prepared, scientifically checked for their quality and intensely 
tested by state and national reference laboratories. This test- 
ing must be done in conjunction with and simultaneous to the daily 
routine testing of specimens submitted to the laboratory by phy- 
sicians using the laboratory services. Thus, the test specimen 
actually becomes a routine specimen, usually identical or at 
least scientifically similar to it, not only testing the labora- 
tories' ability to perform but giving the laboratory an unequaled 
opportunity to check on its own quality of daily performance. 

A particular laboratory's permit authorizes it to perform in one 
or more categories of laboratory tests or procedures such as 
clinical chemistry, bacteriology, general serology, hematology, 
parasitology, toxicology, transfusion services - blood grouping 
and kh typing, tissue pathology, exfoliative cytology, biophysics 
and others. 

Test specimens obtained from the same material, and there- 
fore alike, are sent not only to the laboratories under permit 
but also to so-called "reference laboratories". These are labora- 
tories which by years of experience and their national reputation 
are highly qualified to perform tests in particular categories. 

It is important to note that like test specimens are sent 
not to one such reference laboratory but to a specified number of 
them, Such reference laboratories test these specimens and arrive 
at definitive determinations as to their composition. By compar- 


ing the determination of the permit laboratory being tested with 
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those of the reference laboratories testing like samples, it is 
possible to determine how closely the permit laboratory can come 


to the values obtained by the reference laboratories. In most 


tion of the mean of the determinations of the reference labora- 
tories, they are judged to be good. Results between one and two 
standard deviations are generally acceptable but results of three 
Or more standard deviations are unacceptable. 

It is important to use a number of reference laboratories 
simply because slight deviations from the target value are possi- 
ble and this is expressed in standard deviations. Such standard 


deviations cannot be allowed to be too wide lest the results be- 


cases, if the laboratory's results are within one standard devia- 


come unacceptable or even life endangering. Thus, determinations 
by not one but many laboratories is made with the greatest 
possibility of accuracy. 

It is not enough to simply inspect a Single laboratory 
in terms of its facilities, equipment, instruments, supplies, 
reagents, procedures, personnel, quality control efforts, etc. 
to determine whether it is doing accurate laboratory work. It 
is necessary that its results be compared with those of other 
laboratories, particularly those of other excellent laboratories - 
the reference laboratories - to determine how proficiently it is 
able to perform the various tests it is authorized to do. 

For the most part, specimens used to test laboratory pro- 


ficiency, are materials derived from the human or animal body 


a 
+t 
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thoroughly checked for their components. A relatively small num- 


ber are prepared in the .aboratory synthetically rather than being 


of human or animal origin. These specimens, described as artifi- 

cial or fake specimens in the complaint, are used when the cor- 

responding specimen from the body is sufficiently unstable so ot, 
. if it were submitted for testing under the proficiency testing 


program its composition could differ at each reference and permit 


| 
laboratory at the time of testing and render it useless for pro- 
ficiency testing. Such specimens prepared by the Center are sub- 
stantially the same in composition as the human specimen for 

which they are used as substitutes and are a good test of a 


laboratory's proficiency in testing the -cmparable human speci- 


men. This is based upon thorough scientific evaluation over the 
~ years by r -ionally and internationally recognized authorities 
in the clinical laboratory field. This type of specimen con- 
stitutes a small percentage of specimens which laboratories are 
required to test under the proficiency testing program. Once 
prepared, they are processed as are specimens from the human 
body. 

It is possible for any specimen to deteriorate or become 
. contaminated so that it is different from what it was originally. 
Such change in the composition of the specimen would manifest 
itself in the results obtained by the reference laboratories and 
for that matter, by the laboratories under permit, and the parti- 


cular test results would not be used by the Center in evaluating 
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proficiency. It is important in day to day laboratory work for a 
laboratory to be able to determine that a perticular specimen 


submitted by a physician has deteriorated or become contaminated 


and therefore should not be tested. In the rare event a Center 
test specimen is thus changed from its original state, it may be 
useful to know whether a laboratory has the capability to deter- 
mine that such an event had actually occurred. 


A small percentage of test specimens are stained on slides. 


These slides are prepared in the Center by personnel who are more 


qualified to prepare good slides than most physicians or their 


emplc ees who submit such stained slides for examination by these 


laboratories. The stains are good and they are readable. They 


undergo the same testing by reference laboratories as those men- 


There are different methods of staining slides and 


tioned above. 


some laboratories experience difficulty not because the staining 

is poor but because they are not acquainted with the particular 
method used. Once this deficiency is discovered by Center per- 
sonnel, it can be corrected by educating the laboratory personnel 
involved. It is important that they have such ability because 
such a staining method may be used by physicians as to slides 
submitted by them for testing. Such slides are thus a good test 
of a laboratory's ability to perform its day to day work. If a 

slide were so poor that it was in fact unreadable, it would be 


unreadable by the reference laboratories and therefore would not 
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be used by the Center in judging a laboratory's proficiency in 
performing that procedure. 

It is obvious that in order to conduct a meaningful profi- 
ciency testing program and to determine a permit laboratory's 
Capability to perform, one must not only determine the personnel's 
capability but also the adequacy of equipnent, materials, reagents | 
and instruments used by the permit laboratory in its daily rou- 
tine to ascertain the reproducibility, precision and accuracy 
of its performance. On this performance depends the physician's 
diagnosis and frequently hangs the patient's life. Since by doing 
so the proficie cy test specimen becomes just another routine | 
specimen in the daily work of the laboratory, the cost of per- | 
formance in terms of reagents used and personnel time employed 
is minimal. The use of unsatisfactory reagents, poorly cali- 
brated instruments and deficient equipment are common causes of 
poor test results. The cost of materials and reagents used and 
wear and tear on equipment necessitated by the proficiency test- 
ing program is exceedingly small and the cost is small and 
eminently reasonable price for a laboratory to pay in order to 
learn and to assure itself, the physician and the public that 
it is doing acceptable laboratory work. 

It is conceivable that a laboratory has so little confidence 
in its day to day performance that it chooses to spend inordinate 


amounts of time testing the samples submitted by the Center. This 
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is a practice the Center clearly disapproves of because it would 
be definitive proof that the laboratory itself is not confident 
of its own proficiency in the performance of its daily routine 
work done on human specimens submitted for the explicit purpose 
of aiding the physician in the diagnosis and treatment of disease. 
Such practice in itself would be sufficient proof to seriously 
question the laboratory's ability to perform. 

Attached as exhibit A are the Proficiency Testing Results 
of Beach Medical Arts, Plaintiff Jacobs' laboratory and Plainview 
Clinical Laboratory, Plaintiff Weinreb's laboratory. Since these 
laboratories have performed successfully in the proficiency test- 


ing program over the years, whether the test samples submitted 


| to them be characterized as fake, ill-prepared, faulty or unread- 


able, they must have been capable of accurate testing. Whatever 
difficulty these laboratories had in performing tests over the 
years was less than the usual difficulty laboratories have in 
performing tests in their day to day practice where some tests 
are harder to do than others and some s~-*cimens Yresret in as 
good condition as others. 

It was and still is common for the better laboratories, volun 
tarily and at very considerable expense, to participate in profi- 
ciency testing programs before such participation was required 
by the State of New York and other governmental jurisdictions. 


All reputable clinical laboratories at their own expense have 
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established and participate in national and professional profi- 
ciency testing programs for the very purpose of ascertaining 
reliability of results. The cost incurred in these programs is 
considered essential and unavoidable to assure accuracy just as 

it is required and done in all other aspects of scientific en- 
deavors. While a rare laboratory may not care to know how well it 
is performing, the State of New York has the obligation to ascer- 
tain that the public will not be harmed because of inaccurate and | 
misleading laboratory work. 


x The value of the proficiency testing program goes beyond 


of the program, i:.formation is obtained as to how well or how 


poorly laboratories generally are performing particular tests 


protecting life and safeguarding public health. In the conduct 


well as to the cause or causes of this poor performance. 

Thus on investigating why some laboratories do well in per- 
forming a particular test and others do poorly, the Center may 
find that the use of one particular commercial reagent ratner 
than another was tiie cause of thir Gh 2favence between success and 
failure. This i’ cormation would be circulated among all the permi 
laboratories including those which had done poorly, and they could 
then switch reagents. In like manner, the Center might determine 
that a particular method of conducting a test was superior to an 


alternative method in use. The type of instrument used might be 


the decisive factor. Accuracy with which instruments were cali- 
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brated might be the determining factor. In a particular case, 
automated equipment might yield better results than the manual 


performance of tests. The training and experience of laboratory 


- fared badly would be provided by the Center. Bad results might 
‘ have resulted from inability of the staff to properly read and 


interpret data which also would result in educational programs by 


| 
the Center to correct that deficiency. Poor quality control 
programs of laboratories which did poorly might be found by the 
Center to be responsib’e for their unacceptable performance. 
The proficiency testing program is thus not only a eeaneneiadl 
and important public health neasure but even a necessary < 1 
~. essential one since without it physicians would never know whether 
or not the results reported by the laboratories are reliable in 
assessing a patient's condition or the physician's treatment of 
the condition. 
Abolition of a proficiency testing program which is recog- 
nized as a prototype not only by other states but by the federal 
government and even abroad would be like turning the clock back, 


’ not recognizing the advances that have been made in the combat 


against disease anc in the protection of the public health; it 


Sworn to and subscribed before me 


I 
| 
, would furthermore set back progress in these fields. 
WILLIAM KAUFMANN, M.D. 
this 12th day of October, 1973. 


AFFIDAVIT OF ROSE BERMAN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee ee ee ee re ree ee ree ee ee ee ee ee ee ee ee ee ee ee ee a 


DANIEL FRIEDLAND™R, ISADORE JACOBS, HARRY 

. RONIS, and STANLL°’ JEINREB on behalf of 
themselves, and all other persons similarly 
situated, 


{ 
| 
ae . tlaintiffs, 
. AFFIDAVIT 
~against- 
43: GING 2276 
JOSEPH CIMINO, M.D., individually and as (DBB) 
Commissioner of the Department of Health 
of the City of New York; the Department 
of Health of the City of New York; the 
Board of Health of the City of New York; 
GORDON CHASE, individually and as Admin- 
istrator of the Health Services Adminis- 
tration, and the Health Services Admin- 
istration; "2LLIS S. INGRAHAM, M.D., | 
individually and as Commissioner of the 
Department of Health of the State of 
New York and the Department of Health of | 
the State of New York; the Public Health 
“ Council of the Department of H alth of 
the State of New York; CASPER W. TNBERGER, 
individually and as Secretary of the De- 
partment of Health, Education and Welfare 
of the United States of America and the 
Department of Health, Education and Wel- 
fare of the United States of America, 


Defendants. 


. STATE OF NEW YORK ) 
) SS: 
COUNTY OF NEW YORK) 
ROSE L. BERMAN, being duly sworn, deposes and says: 


I am a self-employed clinical laboratory director and a 


member of the class represented by the named plaintiffs. I make 
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this affidavit in opposition to the defendants' motion for summary 
judgment. 

I have read the defendants' motions for summary judgment 
and the affidavits in support of these motions. 

I am a scienti§t, the discoverer of the twenty-four hour 
rat pregnancy test known as the Frank-Berman Rat Ovarian Hyperemia 
Pregnancy Test. I discovered this while I was doing endocrine 
research at Mount Sinai Hospital in New York City. 

I have had over twenty (20) scientific papers published 
in the leading medical journals of this country and in Europe. 
These papers covered various subjects including bacteriology, 


tropical medicine, chemotherapy and endocrinology. I was invited 


| 
by the First International Congress of Gynecology and Obstetrics, | 


held in Geneva. Switzerland, to present a paper and exhibit con- 
cerning my pregnancy test. My paper was published in the book 
“Modern Trends in Gynecciogy and Obstetrics" published by Librairi 
de L'Universite, Georg & Cie S.A., Geneve. By invitation, my bio- 
graphy is noted in American Men of Science (renamed American Men 
and Women of Science), as well as in other American, British, 
South American, etc. directories. I am a Fellow of the American 
Institvte of Chemists, member cf American Association of Clinical 
Chemists, New York Academy of Science. 

I am a (science) college graduate as are all the four 


plaintiffs. 
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I have had my own clinical laboratory since 1949, and be- 
came a clinical laboratory director in 1956 when the New York City 
Department of Health code was changed from only an M.D. degree 
holder, with specified experience qualifications being allowed to 
be a laboratory director, to include other college graduates with 


doctorate, master's, or bachelor's degrees, with specified exper- 


ience qualifications. The two plaintiffs, Messrs. Ronis and | 
Friedlander also met all the qualifications in the 1956 code. 

In 1964 the Health Code was changed limiting laboratory 
directorships to holders of M.D. or Ph.D. degrees. Those persons 
already licensed were, of course, allowed to continue practicing 
their profession. That was pursuant to the so-called "“grand- 
tather clause" derogatorily referred to by Sylvia Blatt in her 
affidavit. 

The specimens which clinical laboratories are required to 
test by the Health Department are faulty and ill-prepared. In 
fact, they are phony and artificial specimens. That only one of 
the named plaintiffs has returned a specimen as unsuitable for 
esting does not negate this statement. The faulty specimens may 
be susceptible to testing. However, they are incapable of 
accurate testing. A result may be reached, but not an accurate 
result. There fr-quently is no way of determining if a specimen i 
faulty until the testing is performed. 

Attached as Exhibit 1-5 is a Syphilis test report of plain- 


tiff FRIEDLANDER and his subsequent notice of an unsatisfactory 
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} 
| 


evaluation. The New York City Department of Health eventually 
apologized to Mr. Friedlander (Exhibit 5) and disregarded the 
test. dhe. sat apology does not reimburse Mr. Friedlander 
for the time he wasted as a result of the "faulty and ill-prepared 
specimen." He was able to achieve a result, but he was not able 
to achieve an accurate result. This is only one example of many 
such instances of "faulty and ill-prepared specimen" resulting 

in plaintiffs' loss of their valuable time. 

The "faulty and ill-prepared specimens" result in plain- 
tiffs' further wasting their time due to their sense of profess- 
ional responsibility. If the specimen is "faulty and ill- 
prepared" and therefore produces an unorthodox test result, the 
plaintiffs naturally re-check their entire procedure for the 
particular test to insure that their equipment is not at fault. 

A responsible clinical laboratory director would investigate all 
other possible causes for the unusual result before concluding 
that the specimen is at fault. This results in an unnecessary 
waste of plaintiffs' time. 

The specimens sent to the laboratory for testing do not 
even conform with the New York City Health Department's own re- 
quirements for specimens submitted to its Bureau of Laboratories. 
Attached as Exhibit 6 is a Form 900N to be submitted by physicians 
for Rh and Blood Group tests. The form states that Clotted Blood 


be submitted for testing by the Bureau of Laboratories. Yet the 
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blood submitted to the laboratories for "proficiency testing" is 
liquid, not clotted. 

I stood for five (5) hours repeating ad nauseum Rh and 
Blood Group tests on "specimens" for "performance testing", re- 
peating endlessly for I was unable to make readings either 
Macroscopically in test tubes or microscopically. Mr. Goldberg, 
a Health Department inspector can attest to this, he couldn't make 
readings either. I was not reimbursed for my wasted time of more 
than five hours. 

Time and again, the labs designated by Sylvia Blatt as 
"reference labs" came up with different results on performance 
testing, thus requiring voiding evaluation of these groups of 
specimens. The laboratories were never reimbursed for the waste 
of time and materials used in these faulty "performance" specimens 
sent to labs for testing. 

Until recently, the plaintiffs have never been required to 
use their own reagents for prothrombin time tests. 

Paragraph 8 of the affidavit of Sylvia Blatt in support 
of defendants' motion admits that the "Department of Health con- 
ducted an experiment" involving prothrombin time tests. The work 
for this experiment was thus supplied free to the Department of 
Health which conducted this experiment under the guise of and in 
the context of proficiency testing. The plaintiffs should not be 


so forced to perform such free labor. for the Department of Health. 
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The defendant contends tha. there is a “built-in profit 
factor" in medicaid. Any such "built-in profit factor" has been 
more than negated by the current inflationary trend of the economy 
In fact, that entire medicaid fee structure is currently under 
attack by the hospitals of New York. The hospitals have brought 
legal action claiming that the fees are insufficient. On April 


1974 Justice Abraham Gellinoff of the New York State Supreme Court 


ruled that the state must reimburse hospitals, through medicaid, 


at a rate “reasonably related to the costs of efficient 

production of such service." The Justice annulled the reimburse- 
ment rate that had been applied for 1973 and ordered a revision in 
line with reasonable costs. 

In addition laboratories do not accept medicaid work 
since the fees are considered inadequate to cover costs. 

The affidavit of Sylvia Blatt deceptively states that the 
clinical laboratories can return faulty specimens pursuant to 
Section 13.25(f) and (g). The affidavit implies that those 
sections exist for that very purpose. On the contrary, those 
sections were added as part of remedial regulations designed to 
combat the evils of laboratories which solicited specimens to be 
sent via the mail in this state and across the country as well. 
Those laboratories solicited mail-order tests from physicians 
even though, in many cases, the particular tests involved have to 


be performed within an uour or even less of specimen-taking. 
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In any case, the code sections would not aid a laboratory 
when the "performance testing" specimens are not apparently faulty 
and are discovered to be faulty only after testing and repeated 
re-checking. 

Pursuant to its directive dated August 21, 1972, the New. 
York City Department of Health now permits podiatrists to perform 
certain laboratory tests in their offices (attached as Exhibit 7). 
These podiatrists are not subject to performance testing although 
a clinical laboratory performing such tests is subject to perfor- 
mance testing. 

The New York -ity Health Code, §13.03 which exempts physi- 
cians performing tests in their offices for their own patients, 
does not exempt podiatrists. 

The following physicians operate private laboratories for 
other than their own patients and do not have laboratory permits, 
pay permit fees, or engage in proficiency testing: 

1. Dr. Robert L. Rosenthal 

48 East 91 Street 
New York City 
ne Dr. Mary C. Tyson and Dr. Frank Bassen 
654 Madison Avenue 
New York City 
3. Dr. Carl Reich 
19 East 8° Street 
New York City 
4. Dr. George Brancato 


449 Bay Ridge Parkway 
Brooklyn 
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Dr. Lawrence Cotter 
48 East 64 Street 
New York City 

Three years ago I gave the Department of Health the names 
of these physicians. The defendant has not acted to enforce its 
regulations, 

The following Health Insurance Plan (HIP) groups comprised 
of over one thousand (1,000) physicians conduct laboratory tests 
on their own premises. None of these groups have laboratory 
directors or permits, pay permit fees, or engage in proficiency 


testing: 


Manhattan 


Central Manhattan Medical Group (HIP) 
65 West 55th Street 

Metropolitan-Hudson Medical Group (HIP) 
6 West 86th Street 

Yorkville Medical Group (HIP) 
158 East 84th Street 

Lower Manhattan-Gramercy Medical Crone. (HIP) 
781 Broadway (at 185th Street) 

Washington Heights Medical Group (HIP) 
4337 Broadway (at 185th Street) 

New York Medical Group (HIP) 
324 East 23rd Street 

Upper Manhattan Medical Group (HIP) 
1865 Amsterdam Avenue 

Circle Manhattan Medical Group (HIP) 
123 West 79th Street 


Bronx 


Central Bronx Medical Group (HIP) 

i6 East 169th Street (Jerome Avenue) 
East Bronx Medical Group (HIP) 

2590 Frisby Avenue 
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Co-Op City Center, 100 Asch Loop 
Southern Medical Group (HIP) 
326-8 East 149th Street 


Brooklyn 


Central Medical Group of Brooklyn (HIP) 
345 Schermerhorn Street 
Brooklyn Medical Group (HIP) 
153 Pierrepont Street 
Flatbush Medical Group (HIP) 
1000 Church Avenue (Coney Island Avenue) 
Empire Medical Group (HIP) 
550 Eastern Parkway (Nostrand Avenue) 
Kirgs Highway Medical Group (HIP) 
3245 Nostrand Avenue (corner of Ave. S) 
Parkway Medical Group (HIP) 
1235 Linden Boulevard 
Midboro Medical Group (HIP) 
1783 Bedford Avenue 
Bay Ridge Medical Group (HIP) 
6740 Third Avenue 
Bedford-Williamsburg Medical Group (HIP) 
1143 De Kalb Avenue 


| 
Northern Medical Group (HIP) 


Queens 
La Guardia Medical Group (HIP) 
88-22 l6lst St., Jamaica (Plus 7 Sub Centers) 
Central Flushing-Upper Queens Medical Group (HIP) 
59-25 Kissena Blvd. 
Central Flushing Center (HIP) 
135-40 39th Avenue 
I have previously given the names of these groups to the 
defendant New York City Department of Health. The defendant has 


not acted to enforce its regulations. 


A secret agreement was entered into between the HIP central 


office and the defendant New York City Department of Health to 
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allow individual HIP groups to perform certain laboratory tests 

at the group locations, in viole.'ion of the New York City Health 
Code. These HIP groups maintain a central laboratory facility for 
the performance of tests; however, the individual locations per- 
form various tests in violation of the Code on their own premises. 
These individual HIP groups pay no permit fees, do not have 
qualified laboratory directors, and are not subject to performance 
testing. 

As another example of its failure to enforce its regulation 
the New York City Health Department was informed by me of the 
illegal existence and illegal operation of two laboratories opzr- 
ating under the name of Scientific Medical Systems, Inc. These 
laboratories operated without a permit and did not engage in the 
Department program of proficiency testing. Despite having know- 
ledge of their existence, the Department took no action for over 
fifteen months after which summonses were finally served on 
employees of the laboratories but not on the owner, a physician 
Dr. Joseph Feldshuh. Because of this, the cases were ultimately 
dismissed by the court and the department was directed to serve 
Dr. Feldshuh and the owner corporation. 

The following are laboratories operated by the Human Re- 
sources Administration of the City of New York. These laborator-- 
ies do not have qualified laboratory directors, or laboratory 
permits, do not pay permit fees, and are not subject to prof. 


ciency testing: 
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1. Qualicap Family Planning 
42-15 Crescent Street 
Long Island City 


Ze Bushwick Family Planning 
1407 Myrtle Avenue 


Brooklyn 

3 Coney Island Pediatric and Family Life Clinic 
2836 West 23rd Street 
Brooklyn 

4. Crown Heights Community Health Association 
1167 Nostrand Avenue 
Brooklyn 


-- Mid-Brooklyn Health ‘Society 
1228A-1232 Broadway 


Brooklyn 
6. South Brooklyn Multi-Purpose Self Help Clinic 
141 Nevine Street 
Brooklyn 
He United Parents 
1011 Sulter Avenue 
Brooklyn 
8. Varet Street Tenants Association 
94 Manhattan Avenue 
Brooklyn 


These laboratories all perform tests for which the plain- 
tiffs are subject to proficiency testing. Human Resources Admin- 
istration laboratories are operated by totally unqualified 
personnel. I have been personally informed by the personnel of 
these laboratories that unqualified neighborhood people are hired 
and "trained" to perform laboratory tests. This entire proce’ure 
is done without any regulation by the defendant New York City 


Department of Health. These laboratories have no lab permits. 
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They do not have lab directors and are not subject to performance 


testing. 


The following facilities operate illegal laboratories on 


their premises, do not pay permit fees, do not have qualified 


laboratory directors, are not subject to performance testing, all 


reported by me as far back as 1972: 


St. Mark's Clinic 
44 St. Mark's Place 
New York City 


The Door 
12 East 12th Street 
New York City 


Harlem Medical Associates 
216 West 138 Street 
New York City 


The following facilities operate illegal laboratories. 


They operate without permits, do not pay permit fees, do not 


have qualified laboratory directors, and are not subject to per- 


formance testing: 


KES 


Planned Parenthood Center 
1: 20 Genesee Street 
Syracuse, New York 


Dobbs Ferry Group 
Ashford Avenue 
Dobbs Ferry, New York 


Monsey Medical Group 
29 Main Street 
New York 


Monsey, 
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The Dobbs Ferry Group laboratory sti’l operates at the 
same address as one office but under the individual names of 
Dr. Robert Dorsen, Dr. Jerome Quint, and Dr. Donald Perleman. 

I have previously reported these laboratories to the New York 
State Department of Health, and no action has been taken to enforcé 
state regulations. 

There is no basis for any determination that a physician 
@r podiatrist is qualified, by virtue of degree alone, to per- 
form laboratory tests yet the law and the enforcement policy of 
the State and City defendants allows these individuals carte 
blanche. 

In 1972 the defendant New York State Health Department 
offered physicians in private practice an opportunity to become 
clinical laboratory directors. Dr. William Kaufmann of the New 
York State Department of Health informed me that over 200 physi- 
cians applied for permits and all were rejected as unqualified. 
Yet, under the current law and regulations, these physi ‘ans 
along with more than 34,000 other M.D.'s in this state can contin- 
ue to perform tests for their own patients. 

Physicians doing laboratory tests in their private office 
are not regulated or controlled by their own societies. 

Attached are copies of letters I. on behalf of the 
Clinical Laboratory Directors of New York State, Inc., wrote to 


the Medical Societe y of the State of New York and other individuals 
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These letters indicate a pattern of overcharging by physicians 
who utilized the services of "contract laboratories" (unlimited 
numbers of lab tests for a small fee payable by doctors to such 
labs; this is not outlawed by chapter 971 of the laws of 1970); 
physicians charging patients for free tests performed by New York 
City Health Department; plus incorrect lab reports of “contract” 
labs. As indicated in the correspondence, the Medical Society 
took no action whatsoever to remedy these abuses (Exhibit 8). 

‘teawitin Sylvia Blatt's statement, poiit 19, this is not 
correct. All a clinical laboratory needs is a properly collected 
specimen on which to perform the tests requested by patient's 
physician. We do not need history of examination findings on 
patient. I shall illustrate the fallacy of her statement by two 
examples from amongst hundreds that I can cite regarding all kinds} 
of lab tests, 

I have performed many tests on referral from physicians 
after which I have been told that, based on the physician's 
examination, my results were in error. Sometime later, and to 
the detriment of the patient, the physician discovered that his 
examination and not my test was wrong. 

For example, Dr. Samuel Weinbaum, of New York City, re- 
ferred his sister-in-law to me for a pregnancy test. Her husband 
brought the urine specimen to me. I never saw the patient. I 


reported the positive result to the physician. The patient's 
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husband brought two more urine specimens, in all three preg- 
nancy tests in a period of two weeks, all tests yielding positive 
pregnancy test results. A few days after I had issued the third 
pregnancy test result, I received a telephone call from Dr, A. 
Charles Posner, former Director of the Obstetrics-Gynecology 
Service at the Bronx Lebanon Medical Center, Director of the 
Obstetrics Service at Harlem Hospital, and Attending Cynecologist 
and Obstetrician at Polyclinic French Hospital. He inquired if 
I would be able to'‘get results to him the next day on "titres" 
pregnancy tests (this means making many dilutions of the urine 
specimen and injecting many "dilution" urines into rats). I 
answered in the affirmative. He told me that he had a properly 
collected specimen that would be delivered to me, that the pa- 
taent was a physician's sister-in-law and in view of that he was 
having another physician, Dr. Howard C. Taylor, Jr., examine the 
patient the next day in consultation, (Dr. Taylor is former 
Chief of Obstetrics and Gynecology at Columbia Presbyterian 
Medical Center and former editor of the American Journal of 
Obstetrics and Gynecology.) Dr. Posner then gave me the name 
of the patient, and I advised him that I had done her three 
previous tests, she being Dr. Weinbaum's sister-in-law. 

"Titres" are done to establish the presence of a Hydati- 
diform Mole, Choriocarcinoma or combination of both these condi- 


tions, both being very serious abnormalities of pregnancy. The 
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next morning I reported to Dr. Posner that all the titres were 

positive. At 4:00 PM Dr. Posner telephoned me to tell me that 

Dr. Taylor had examined the patient, his diagnosis being th- 

the patient had a fibroid uterus superimposed with an ear 

pregnancy and Dr. Taylor told him that my test results were com- 
‘ pletely wrong and so stated in very strong terms. I urged 

Dr. Posner not to disregard my results. 

Two hours after Dr. Taylor had examined the patient, she 
started to bleed. Dr. Posner called me to advise that he was 
going to the hospital and would call me from there. He cal’-7 me 
to advise that the patient passed a Hydatidiform Mole, that . 
had curretted her, and packed her with gauze. The next morning, 
Dr. Posner telephoned me to let me know that the patient was 

Hs, hemmorhaging again and that he would now do a hysterectomy on her. 
I asked him to please advise me of the pathology of the uterus, 
that in view of the titres I had done, I was positive that 

‘ Choriocarcinoma would be in the uterus. 

Two weeks later Dr. Posner called me to advise me that he 
had the six reports from six different pathologists around the 
country, and that all six reports indicated Choriocarcinoma. 

. He seut a full report to Dr. Taylor who could deduce by himself 
that his diagnosis was completely wrong and that my test results 

were completely correct. 


E In anoxcher instance Dr. Benjamin Segal, former Attending 
i 


cd 
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Gynecologist and Obstetrician at Lincoln Hospital and Beth Israel 


Medical Center, referred a patient to me for a pregnancy test 


which I reported as positive. The patient care twice more, and I 
reported these as positive also. Dr. Segal called me to advise 
that all my three tests were absolutely wrong, that I could 
throw my pregnancy test out of the window, that he would never 
again send me patierts. It was impossible to even talk to him 
because he was so angry. 

A week later, Dr. Herman Robbins called me to let me know 
that my tests were completely correct on the patient. I won- 
dered how he knew anything about this and he told me that the 
patient Was his sister-in-law, that two days after my last report 
went toppr. Segal, the patient collapsed while at work and was 
rushed to the hospital, that Dr. Segal operated and found a 
ruptured ectopic pregnancy (tubal pregnancy). 

The evidence indicates a clear pattern of discrimination, 
exercised by discriminatory laws, regulations and particularly 


enforcement policy. This discrimination is not reasonable. 


ROSE L. BERMAN 


Sworn to before me this 
12th day of June, 1974. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee ee ee ee ee ee cee ee ee eee eee ee ee ee ee ee ee ee ee ee 


DANIEL FRIEDLANDER, ISADORE JACOBS, HARRY 
RONIS, and STANLEY WEINREB on behalf of 
themselves, and all other persons similarly 
situated, 


Plaintiffs, 
-against- 


JOSEPH CIMINO, M.D., individually and as 
Commissioner of the Department of Health 

of the City of New York; the Department of 
Health of the City of New York; the Board of 
Health of the City of New York; GORDON CHASE, 
individually and as Administrator of the 
Health Services Administration, and the 
Health Services Administration; HOLLIS S. 
INGRAHAM, M.D., individually and as Com- 
missioner of the Department of Health of 

the State of New York and the Department of 
Health of the State of New York; the Public 
Health Council of the Department of Health 
of the State of New York; CASPER WEINBERGER, 
individually and as Secretary of the Depart- 
ment of Health, Education and Welfare of the 
United States of America and the Department 
of Health, Education and Welfare of the 
United States of America, 


Defendants. 


REPLY TO 
9(g) STATEMENT 


ta C295 
(DBB) 


RULE 


2276 


A genuine issue exists as to the following material facts: 


1. Whether or not plaintiffs are required to perform profi- 


ciency tests on faulty and ill prepared specimens. 


ns Whether or not the state and municipal defendants are 


purposefully discriminating against the plaintiffs in administer- 


ing the relevant laws. 
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DATED: 


REPLY TO RULE 9(g) STATEMENT 


New York, 
June 27, 


New York 
1974 


Yours, etc.,; 


ROTHBLATT, ROTHBLATT, 
SFIJAS & PESKIN 

Attorneys for Plaintiff 

232 West End Avenue 

New York, New York 10023 
(212) 787-7001 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DANIEL FRIEDLANDER, ISADORE JACOBS, HARRY 
RONNIS, and STANLEY WEINREB on behalf of 
themselves, and all other persons similarly 
situated, 


Plaintiffs, 
-against- 


JOSEPH CIMINO, M.D., individually and as AFFIDAVIT 
Commissioner of the Department of Health 3 
of the’ City of New York; the Department 73 Civ. 2276 
of Health of the City of New York; the {DBB) 
Board of Health of the City of New York; 

GORDON CHASE, individually and as Admin- 

istrator of the Health Services Administra- 

tion, and the Health Services Administration, 

HOLLIS S. INGRAHAM, M.D., individually and 

as Commissioner of the Department of Health 

of the State of New York and the Department 

of Health of the State of New York; the 


Public Iiealth Council of the Department of 
Health of the State of New York; CASPER 
WEINBERGER, individually and as Secretary 
of the Department of Health, Education and 
Welfare of the United States of America and 
the Department of Health, Education and 
Welfare of the United States of America, 


Defendants. 


STATE OF NEW YORK ) 
) 


COUNTY OF NEW YORK) 

SYLVIA BLATT, being duly sworn, deposes and says: 

p Ie I am the Assistant Director, Bureau of Laboratories, 
Division of Laboratory Improvement of the Department of Health of 


the City of New York and am in charge of licensing and profi- 
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ciency testing and the enforcement of Articles 13, 15, 17, and 19 
of the New York City Health Code. 

2% This affidavit is made to supplement my affidavit 
sworn to on the 6th of February, 1974, submitted in support of 
the motion made by the municipal defendants for judgment on the 
pleadings or for summary judgment. 

i The Department of Health of the City of New York has 
continually enforcedc its clinical laboratories' regulations 
uniformly in regard to all those who came within the purview of 
its jurisdiction. This department is not concerned with singling 
out one group or groups for particularly stringent code enforce- 
ment but seeks only to maintain a high standard of performance 
in the City's licensed laboratories. 

4, The affidavit of Rose L. Berman, sworn to the 12th 
day of June, 1974, contains many inaccuracies: 

a. The doctors referred to on p. 6 of Rose Berman's 
affidavit are not operating private laboratories 
in violation of the Health Department's regula- 
tions. They either perform tests only on their 
own patients or, in the case of Dr. Lawrence 
Cotten, perform tests only on specimens from 
deceased individua’: submitted by various 
medical examiners’ offices and therefore do not 
come within this department's jurisdiction. 


Dr. Bassen is retired. 
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Rose Berman's allegation at p. 8 that a "secret 
agreement” has been made between the City and 
the various Health Insurance Plan Inc. (HIP) 
groups to operate in viciation of the law is 
untrue. The various HIP groups mentioned by 
Rose Berman either have laboratory services per- 
formed by Centralized Lab Services Inc. of Queens 
New York, or under their direct supervision or 
maintain properly licensed laboratories on their 
premises.* 

Scientific Medical Systems Inc., referred to in 
p. 8 of Rose Berman's affidavit presently 
operates under the supervision of this depart- 
ment's inspectors and is required to perform all 
proficiency tests required by law and is 
awaiting approval of their license. 

The Family Health Centers listed on pp. 8 and 9 


of Rose Berman's affidavit are not run by the 


*The following are the HIP groups, together with their permit 
numbers which mention properly licensed laboratories on their 
premises: 


Central Manhattan Medical Group Permit #706 
Yorkville Medica! Group Permit #607 
Circle Manhattan Medical Group Permit #126 
Kings Highway Medical Group Permit #497 
Parkway Medical Group Permit #663 
LaGuardia Medical Group Permit #636 
Central Flushing-Upper Queens Medical Group Permit #330 
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Human Resources Administration and have all 
their laboratory tests performed by properly 
licensed laboratories. My investigation reveals 
that some pregnancy tests are performed on the 
premises by doctors on their patients which is 
permissable under the law. 

The clinics operating in the City of New ‘ork 
listed on pp. 9 and 19 of Rose Berman's affi- 
davit have tests performed on the premises only 
by doctors on their patients, with the exception 
of Harlem Medical Associates [sic] the proper 
name for this clinic is Upper Harlem Medical 
Associates] which maintains a properly licensed 


laboratory on the premises with Permit #598. 


/s/ 
SYLVIA BLATT 


Sworn to before me this 


Sth day of October, 1974. 
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DECISION 


ADRIAW P. LPUTUG, 065Q.,Corporation Counsel 


Municipal Building, Now York, W.¥. 10007 
b Attorncy for Municipal c2ofendants 
i. DAVID W. FISLT™R, ESQ. 
ELUARD P. ALIA, £50. ar 
; Of Counssl 
i 
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EON. LOUIS J. LOEViCIITS, 

i .! Attornsy Concrel of the State of Nov York - iV. teFeew- 
i 2 World Trade Centcr, Ucw York, w.Y. 10067 
i Attorncy for State Cxatencants 


we ee 


LAVID SPICSOL, £59. 


' CROLD Piclst, Lidee AsSt. Attorncysa Gonordl, -, 
t 
a. Of Counsel 
t Hon. TAUL J. CURIAN, 
United States Attorney for the Southern District of N.Y. 
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i" ants. Jurisdiction is acserted under 28 U.s.C. §1343(3). 
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After filing answors denying plaintifZgs' allegaticns, 

the City and State defendants, consisting of the respective dopart~ 
ments of health and their cormissioners, each move for fuZgmont 

on the pleadings pursuant to F.R.Civ.P. 12(c} and in tho altorna- 
tive fo. summary judgment undor #.N.Civ.P. 56. The Pedoral Cofend- 
ants, the Department of Health, Education and Walfore end ita >’ 
Serretary, filed an answer denying plainti£<s* allesaticns, but 
| have not filed a motion to dismiss. % 


TE} STATUTCS 


~ 


Title V of the New York Public Health Law and Article 13 


of the Now York City Hsalth Code provide in pertincnat part that 


each clinical laboratory and its director must cbtain pormits 
authorizing the tests it may perform.” To retain its permit, coch 
Clinical laboratory must participate in a proficiency testing 
program under which it is required to analyze chenical erocinsna - 
sent by the State or City and then to report the results. ‘ho.!:" 
results are graded by tho appropriate governmental egencics. A 
laboratory which repe -edly faile to perform sufficicatly accurate: 


tests will lose its permit. oe oe - 


* Clinical laboratories outside New York City are regulated by 
the State Departnent of Health (N.Y. Pub. Hoalth Law §574(1) 
(McKinney 1971)) and clinical laboratories within the New York : 
City limits are regulated by the City Department of Health. 

34. §574(2). 


— ae ble od ea PER DECISION 


| Phe state statute exerpts from the permit rezquirenent 
and tho proficiency testing prograu all laboratories cperated by 


@ licensed physician, osteopath, ¢entiam or podiatrist who perforcs 


—- =" 


or whose ermployees perform laboratory tests or proceéures “solely 
- as an adjunct to the treatrent of his cym paticats.* U.¥. Fub. 

f Health Law g579 (ixcKinncy 1971). Tho New York City Usalth Cods : 
| exorpts only liccnsed physicians end their cxployeas who perform 


tests in connection with the treatment-cf their cwn patiants. 


Ey bat PEs 


.¥.C. Esalth code §13.03(a). 

The New York City Health Cods provides in adcdition that 
if a loboratory dctermines that a test specinen is Gafective or 
conteninatcd, it need only repoat that fact to the city bopartcoat 


= 


of Health and may diccontinus the test. Id. §13.25. 


TEN CCiPIAIC? TRS ud eae 

The complaint alleges in the first Cause of Acticn that 
tht proficicncy tests constitute a ceizsure of property in tha form 
of isbor and eatorials without compansaticon under coior of State law 
end in violation cf due process of law and the Thirtesath Armanc=ont 
to the United states Constitution. Plaintiffs geek Caccges: in tho 
amount of $1,000,000 from each defendant. 

In the 6econd Cause of Action plaintiffs geck @ percancnt 


injunction puzsuant to 42 U.S.C. §1983 enjoining defeadants fron 


. A&4 


me me ee ne ae 
re re re rn re mre } 
PEG he aoe ar TS 


DECISION ~ - 
requiring plaintiffs to perform any further proficiency tests. 

In the Third Cause of Action plaintiffs allege th-t the 
plaintiff class has been donied equal protection of the lews be- 


cause they must comply with tho testing requiremants while 


ple cee et er ee 


licensed physicicns (and outside New York City esteopaths, Cécn- 
: also 


tists and podiatrists) do not. Plaintiffs allego that tha City.. 
end State pormit physicians to operate clinical ickoratorics or 

perform tests for other physicians’ patients in violation 3. the 
applicable laws, “ASP 


Ceara a 


" 
ma a gh et rt te a 
. 


EIS 4 Erne 


ELPIITANTS* poriews POR Sursime OF fm Propinsg § VES PO eN 
r wee nove for a jucgzsnt on the pleadings on the 
2 ground/the plaintiffs fail to state a substantial federal quiuitioa 
‘ upon which jurisdiction may be founded. ; se 
Be Section 1343(3) of Title 23 of the United states cols’ 


gives the fedoral district courts original jurisdiction of civil 
actions to redress depritvatione wder color of Stato lew or oxdie 
mance of rights secured by the Constitution. To confor Gidjoce 
matter jurisdiction undor section 1343, piaintifZs* cocplaint 


must state a constitutional claim "of sufficient substance to 


Support federal jurisdiction.” Hagans v. Lavine, 415 U.S. §29, 


536 (1974). A claim is “insubstantial” either because it is - 


**obviously without merit” or because ‘its unsoundness so clearly 


se 3 
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results from the previous decisicns ... esa-to foreclose the eub- 


ject and leave no room for the inference that the question cought 


ta be raised can be the subject of controvercy. '* FP Ans v.. 


Iavina, pup~a at 537, end caces citcA thereine.ci cee cect: 


ee eee Stee 2 


(Ae Hinintitld pw> Process Cieing . ..- LAG ferry y. 
fis: Thore de no public policy core dcportant. than the prow’ 


tection'of citizens grew practices which ray be injrricus to - 


health. fea Fr roard cf Peocents of ths. thivercity of 664 


Htate of Mew York, 347 U.6. 443, £49 (1954). CR, ptchor-34 Ald -y,.. 
Division cf Strte Athiatie Cormicsicn of the Povactonnt. 97 cesen, 
LL LLL LLL LNA LL LOE LLL LO Aa CeCe ete eet ttatims tas nie 


ef tha ftnta of 


TA FOTNs 316 Mebrode 124G— 1250. (5.DeYs 119702. 
ths ¢sfcncants* pormit, and proficiency testing programa aco “ecesa- 


Yee we 


tial to protcct the public fzon tha conscqucaces of. incompetcnt |» 


Se we 


elinical ioboratory testing. Go achieve thig cond, dt.ds: Pr>ros a 


SS Ig ao ae 
ane > 


priate that t..s State and City require Glinical:leboratozics to. 


Progrsna are woll within the bounds of the State's police poucy. = 
Eee Forth fakota 6trta Poard © 
E8Gee 414 18. 1665 1i5).%, 


2 “2vits, 333 B.Gu3. 47% vseDebe¥e 4972) {3-jusse. court}. £73 


~ ~ ae 


Inc. ve Foatetter, 386 U.8s"35_ 47 (1966). (ded ce 


obtain pezuits based upon proficiency testa. ; Traraferee thieso3723 | 1 
ence te legislative choices); peGowen vy, Maryland, 366-U-@, 420 


4 
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(1961); W.¥. Pub. Health Law §570 (McKinney 1971) (legislative 


purpos¢). There is also a rational basis for imposing these ro- 


+ quirements upon clinical laboratories while exempting office- 

; ‘ connected laboratories directed by licensed physicians, ostccsaths, 
‘ Gsntists and podiatrists. Cc. North 

4 Snyéor's Drug Stores, Inc., supra; Willienson v. Les Ontical of 
Oklahoma, Inc., supra. x ante = eee 

i 


Plaintiffs’ claim that they are deprived of property ° 
i without just compensation is also without merit, Reasonable regu- 
lations restricting the use of property in order to safeguard tha 
Public's health do not constitute a compensable approprinticna' of 
property for public use. feces Coldblatt v. Town of Eomatead, 369 


U.6. 590 (1962); Now orleznys 


Public Sfervinro, Inc. v. City o4 r~-r 


Orleans, 281 U.&6. 682 (1930). plaintiffs therefore must bear ths 


cost of complying with such regulations. PenteR-rocks, Ins. ¥, 


United states Postal Service, 328 F.Supp. 297, 310 (E.D.W.¥. 1971} 


(Juéa, J.). Sce Goldblatt, supra; Hew Orleans fublic Saxrvica, --. 
Inc., supr&. Sea also 15 U.S.C. §7E0(b) (8) {concerning Securie 
ties end Exchange Commission); 12 U.9.c. §482 (concorning thse - 


expense of examining national banks). ve 


B. Plaintiffs’ rqual Protection Clain 
Plaintiffs’ equal protection clain similarly fails to 


state @ substantial federal question. 80 long as the statutory 


ect? gree Gres fee Pace (riersitse CNS; 4yedyerec ras 
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Gistinction ie rational and the statutory classification ia baseg 


en criteria related to the objective of the statuto or has sone 


protection clause. Ses San Antonio Incomendont Schook Mistrics v. 


Rodriguoz, $11 U.S. 1, 40 (1973)? EsGinnis ve. Royster, $10 U.S. 


263, 276 (1973); Pardriéya v. Willie-3, 397 U.Bs $71, 426 (3970). 


i 
| 
| 
basio in practical experience, there is no viosation of the equal 
A program will not be found arbitrary or irrational merely becauso 
the logislature moves one step at atime. Schilb v. Kuchol, <04 | 
U.S. 357, 364 (1971)) Williomson v. Lee Optical Co., are i, 
499. | 
The distinction drawn by the State clearly passes this 
test for rationality. Ag noted with respect to plaintiffs’ cus 
precess clain, elinical laboratories have no contest with the 
patient aside from the specimen taken from his body. Therefore, 
there is greater possibility that erroneous laboratory results 
will go undotected than when an attending physician, who knows tha 
paticnt‘’s symptoms and history, obtains an inoccurate test result. 
Plaintiffs' clains that the City and state defendants. 
fail to enforce thair statutes also do not represent substantial 
federal questions upon which fedoral district court jurisdiction 


may be based. Plaintiffs fail to allege in their complaint that 


defendants had knowledge of these violations. Thus plaintiffs 
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i have not alleged all the elements necessary to an equal protection 


ee eee 


claim. See SnowGen v. Hughes, 321 U.S. 1, 8 (1944) (there must bo | 
purposeful discrimination by defendants). 

If plaintiffs feel that defendants are failing to ob- 
servo the standards prescribed in the statutes and regulaticns, 


they should seck relief from the administrative egencies involved 


and, if that fails, in the State courts. 


Accordingly, the State and City defendants‘ motions for 
judgment on the pleadings are granted. 
Settle order on notice. 


pated: Hew York, N.¥. Yel aretes ; 
Pecembor 2, 1974. DUDLEY B. BONSAL 


U. S. D. Je 
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NOTICE OF SETTLEMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DANIEL FRIEDLANDER, ISADORE JACOBS, HARRY 
RONIS and STANLEY WEINREB, on behalf of 
themselves and all other persons similarly 
situated, 


Plaintifts, 
NOTICE OF 


-against- SETTLEMEN 


JOSEPH CIMINO, M.D., individually and as 
Commissioner of the Department of Health (DBB) 
of the’ City of New York; the Department of 

lealth of the City of New York; the Board 

of Health of the City of New York; GORDON 

CHASE, individually and as Administrator 

of the Health Services Administration, and 

the Health Services Administration, HOLLIS S. 

INGRAHAM, M.D., individually and as Commissioner 

of the Department of Health of the State of 

New York and the Department of Health of the 

State of New York; the Public Health Council 

of the Department of Health of the State of 

New York; CASPER WEINBERGER, individually 

and as Secretary of the Department of Health, 
Education and Welfare of the United States of 

America and the Department of Health, Education 

and Welfare of the United States of America and 

the Department of Health, Education and Welfare 

of the United States of America, 


Defendants. 


PLEASE TAKE NOTICE that the within order will be presented 


for settlement and signature to the Hon. Dudley B. Bonsal, 


United States District Judge at the office of the Clerk, Room 601, 
snited States Courthouse, Foley Square, Borough of Manhattan, 


»£ New York, on the eighth day of January, 1975 at 10:30 


‘ 
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73 Civ. 2276 


— 


NOTICE OF SETTLEMENT 


o'clock in the forenoon, or as soon thereafter as counsel can be 


heard. 


Dated: New York, New York 


TO: 


December 23, 1974 


Yours, etc., 


ADRIAN P. BURKE 
Corporation Counsel of the 
City of New York 
Attorney for Municipal Defendants 


By 
David W. Fisher € 
Assistant Corporation Counsel 
Municipal Building 
ew: York, New York 10007 
Tel. 566-4467 


ROTHBLATT, ROTHBI:ATT, 
SEIJAS & PESKIN, ESQS. 

232 West End Avenue 

New York, New York 10023 
Attorneys for Plaintiffs 
By Henry Rothblatt, Esq. 


HON. LOUIS J. LEFKOWITZ 

Attorney-General of the State of New York 
2 World Trade Center 

New York, New York 10047 

Attorney for State Defendants 

David Spiegal, Esq. 

Assistant Attorney-General, of counsel 


HON. PAUL J. CURRAN 

United States Attorney for the Southern 
District of Vew York 

Attorney for Defendants Weinberger and 
Department of Health, Education and 
Welfare 

Gregory J. Potter, Esq. 

Assistant United States Attorney, of counsel 
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ORDER 


UNITED STATES DISTRICT COURT 
JUTHERN DISTRICT OF NEW YORK 


DANIEL FRIEDLANDER, ISADORE JACOBS, HARRY 
RONIS and STANLEY WEINREB, on behalf of 
themselves and all other persons similarly 
situated, 
73 Civ. 2276 


Plaintiffs, (DBB) 
-against- 
JOSEPH CIMINO, M.D., individually and as ORDER 


Commissioner of the Department of Health 

of the City of New York; the Department 

of Health of the City of New York; the 

Board of Health of the City of New York; 
GORDON CHASE, individually and as Adminis- 
trator of the Health Services Administration, 
and the Health Services Administration, 
HOLLIS S. INGRAHAM, M.D., individually and 
as Commissioner of the Department of Health 
of the State of New York and the Department 
of Health of the State of New York; the 
Public Health Council of the Department of 
Health of the State of New York; CASPER 
WEINBERGER, individually and as Secretary 

of the Department of Health, Education and 
Welfare of the United States of America and 
the Department of Health, Education and Wel- 
fare of the United States of America and the 
Department of Health, Education and Welfare 
of the United States of America, 


Defendants, 


The City defendants, JOSEPH CIMINO, M.D., individually and 
as Commissioner of the Department of Health of the City of New 
york; the Department of Health of the City of New York; the Board 
of Health of the City of New York; GORDON CHASE, individually 


and as Administrator of the Health Services Administration, and 
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ORDER 


the Health Services Administration, by their attorney, Adrian P. 
Burke, Corporation Counsel of the City of New York (David wW. 
Fisher, of counsel), and the State defendanis HOLLIS Ss. INGRAHAM, 
M.D., individually and as Commissioner of the Department of Health 
of the State of New York and the Department of Health of the State 
of New York; the Public Health Council of the Department of Health 
of the State of New York; by their attorney, Louis J. Lefkowitz, 
Attorney General of the State of New York (David Spiegal, of 
counsel), having moved for judgment on the pleadings, or in the 
alternative, for summary judgment, having come on for a hearing 
before the Court on October 7, 1974, before the Hon. Dudley B, 
Bonsel, United States District Judge, presiding, and the Court 
having considered the motions and thereafter having rendered its 
opinion on December 2, 1974, it is hereby 

ORDERED, that the State and City defendants' motions for 
judgment on the pleadings are granted, and it is further 

ORDERED, ADJUDGED and DECREED, that the complaint herein be 
and the same is hereby dismissed. 


Dated: New York, New York 
December 23, 1974 


U. &.. Ds Vs 
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AMENDED NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRIEDLANDER, et al., 


Plaintiffs, 


-against- 


CIMINO, et al., 


Defendants. 


' PLEASE TAKE NOTICE that the plaintiff:: 


AMENDED NOTICE OF APPEA 
TS CLV 2296) 40 2B) 


hereby appeal 


-9 the United States Court of Appeals for the Second Circuit 


from the order of Hon. Dudley B. Bonsal, United States 


District Judge, dated January 10, 1975 dismissing the action 


herein against the state and city defendants. 


amends 


DATED: New York, New York 


January 20, 1975 


Hon. Paul Curran 

United States Attorney 
United States Courthouse 
Foley Square 

New York, New York 
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the premature notice previously filed. 


Yours, etc. 


ROTHELATT, ROTHBLATT, 
SEIJAS & PESKIN 


s 


¢ 
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This notice 


Attprneys for aintiffs 


232 West End Avenue 


New York, New York 
(212) 787-7001 


10023 


AMENDED NOTICE OF APPEAL 


lion. Louis Lefkowitz 
Attorney General 
State of New York 

2 World Trade Center 
New York, New York 


Bernard Richland, Esq. 
Corporation Counsel 
Municipal Building 
New York, New York 


Hh 


*ne witnin 


Received 5 copies of 


this 7 day of_ Ward ; 1925. 


Rapeives ® copies of the within 


vn ling 


TH+ 
thisZ/ day of_ Vile a. 1978, 


Sn ho « eae 


Sy f, ee 


Att'ys for__ yflen 
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